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1
2 UNITED STATES DISTRICT COURT
3 SOUTHERN DISTRICT OF NEW YORK
e e e e e e e e e s e X
5 SUSAN FLANAGAN,
3 Plaintiffs,
7 —against-
B8 Docket Wo. 09 Civ. 8473
8 VULCAN POWER GROUP, L.L.C.,
10 ABJAX CAPITAL, L.L.C.,
11 FORD F. GRAHAM and KEVIN C, DAVIS,
12 Defendants.
C“’ 1 i X
) 14 875 Third Avenue
15 New York, New York
16
17 July 7, 2011
18 1:00 P.M.
18
20 7 DEPOSITION of FORD F. GRAHAM;
21 pursuant to Federal Rules of Civil
22 Procedure, held at the above-mentioned tine
23 and place before ROBERT J. POLLACK, a Notary
24 Public ©of the State of New York.
/ Z5
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A P P EARANTCE S:

STADTMAUER & ASSOCIATES

BY:

LEWILS

BY:

Attorney for Plaintiffs
230 Park Avenue, Suite 2525
New York, New York 10168

MARC A. STADTMAUER, ESOQO.

& FORREY

Attorney for Defendant Grahan
34 Chambers Street

Princeteon, New York 085472

DAVID R. FORREY, ESQ.
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1
2 IT I8 HEREBY STIPULATED AND AGREED by
3 and among counsel for the respective parties
4 hereto, that the filing, sealing and
5 certification of the within deposition shall
6 be and the same hereby wailved;
7 IT IS FPURTHER STIPULATED AND AGREED
3 that alil éBjeétions, exéeﬁa‘félthe fbfﬁwof
9 the question, shall be reserved tTo tne time
10 of the trial;
11 IT I3 FURTEER STIPULATED AND AGREED
12 that the within deposition may be signed
Cja 13 before any Notary Public with the same force
G 14 and effect as signed and sworn to by the
15 Court.
16
17
18
19
20
21
22
23
24
( 25
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1 F. Graham

z EXAMINATION BY
3 MR. STADMAUER:
4 ' Q. Please state your name for the
5 record?
6 A. Ford Gramm.
7 0. What is your address?
8 ”-AJ 75 Rockeféiiemelaza,'iB{H floor;“"
9 New York, NWew York 10019.
16 MR. STADTMAUER: The time is now
11 1 o'clock. We had started this
1z deposition about 10:30 this morning.

C“ 13 Unfortunately, we only got about 10

- 14 minutes intoe it because of a technical

15 problem with the reporter's machine.
16 So J am afraid we are going te have to
17 start over from scratch.
18 One thing I did forget to mention
19 this morning is that I sent Mr. Forrey,
20 defense ¢counsel, g letter dated June
71 30, 2011, detailing some of the
22 documents that we reguested that have
23 not been made available for us. So
24 since those deocuments zre still

(' 25 outstanding, we are not going to be

PRECISE COURT REPORTING
(516) 747-8383 (718} 343-7227 (212) 581-2570
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1 F. Graham

able to complete today, but we will get

R

3 as far as we cCcan.
4 Okav. Good afterncon,
5 Mr. Graham. I am Mark Stadtmauser. I
6 represent Susan Flanagan. I 2m going
7 Lo ask you some gquestions. If vyvou
8  don't understand anyfﬁiﬁé} pleaéé iet
9 me know, and I will be glad to
10 rephrase. Fair enough?
11 THE WITNESS: Falr encugh.
iz F O R D G R A H A M, having first been
Cﬁ- 13 duly sworn by a Notary Public of the State
) 14 of New York, was examined and testified as
15 follows:
16 EXAMINATION BY
17 MR. STADTMAUER:
18 Q. Mr. Graham, that address that you
19 just gave, 75 Rockefeller Plaza, that 1s a
20 temporary office, 1is that correct?
21 A. Yes, that is correct.
22 Q. The former office was 150 East
23 52nd Street?
24 A. Correct.
(‘ 25 . This morning, I asked if vou were

PRECISE COURT REPORTING
{516) 747-9393 (718) 343-7227 (212) 581-2570
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6
1 F. Graham
2 evicted from 150 Fast 52nd Street. Do you
3 recall that?
4 A. No. No, that is not what you
5 asked.
é Q. Sorry. Were you evicted from 150
7 East 52nd Street?
8 A. I don't know if we were evicted
9 or not. I know that after discussions with
16 the landlord, we decided that we were not
11 going to take another five year lease, and
12 we left that particular space after agreeing
13 to a monetary setftlement. So I don't know
14 how you would exactly determine that. I
15 think it was a settlement between the two
16 parties.
17 C. Do you recall fthat there was a
18 judgement of possession granted in favor of
19 the landlord?
20 A. I do not recall that there was a
21 tudgement of possession in favor of the
22 landlord.
23 MR. STADTMAUER: Lel's mark this
24 as Exhibit Cne.
25 { Decision and judgement was

PRECISE COURT REPORTING
{516) 747-9393 (71B) 243-7227 (212) 581-2570
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F. Grahamn

marked as Plaintiff's Exhibit One for

identification; 7-7-2011; RJP.)

Q. Mr. Graham, I am showing you what
has been marked as Plaintiff's Exhibit One
for identification. It is a decisiocn and
judgement entered on January 28, 2011 in the
¢civil court in Manhattan.

Deoes that refresh your
recollection as to whether a2 judgement of
possession was granted in favor of the
landlord against Vulcan Capital Management
about six months ago?

A. No, I have not seen this
document .

0. You have never seen this
document?

A. T have not seen this document.

Q. Certainly yeou recall that there
is a judgement entered against you
personally in favor of the landlord for
about $250,000 about two weeks ago, right?

A No, 1 am not aware of that. I
have nct been served nor have T been given

notice of any such Jjudgement.

PRECISE COURT REPORTING
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1 F. Graham
2 MR. STADTMAUER: Let's show vyou
3 a copy of 1t. Let's mark this as
4 Exhibit Two.

5 { A judgement after inguest was.
6 Marked as Plaintiff's Exhibit Two
7 for identification; 7-7-2011;

8 RJP.}

9 Q. I am showing you what has been
10 marked as Exhibit Two, which 1s a judgement
11 after inguest dated June 20, 2011. I call
12 your attention to the part here where it

(? 13 says Jjudgement against defendant Ford F.
14 Graham, who resides at 260 Prospect Avenue,

15 Princeton, ¥New Jersey 085490. Is that vyou,
16 sir?

17 A. That is my address. I will say
18 it one more time. I have not seen this
19 before, nor am I aware of 1it, nor was 1
20 served with nor was 1 aware of it. We woula
21 have certainly been al the courthouse to
22 oppose this had I known about it.
23 Q. Noew you know about it. On the
24 second page, there 1is a total of about
ﬁ“ 25 $255,000 which you owe, according to the

PRECISE COURT REPORTING
(516) 747-9393 (718} 343-7227 (212) 581-2570
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F. Graham

in that case. Abcut $226,000 of it is

for outstanding rent. Do you see that?

being

A, I see what it says on the paper.

Q. You told me earlier about there

a monetary settlement with landlord

and all that. That wasn't exactly really

totally true, was 1t?

A. It was true. We came to what I

thought was an agreement with the lawyers,

and 1t is not a law firm that I recognize

here, but when we finish with this, I will
find ocut what this is5 about. This is the
first I have seen this.

MR. STADTMAUER: Let me 7just
remind ycocu that you are under cath here
today.

MR. FORREY: Objection. I
think he was sworn. Marc, stop with
that. He answered the gquestion. Move
on . Don't try to say that vou are
trying to play this under oath type
stuff. Be knows he 1s under oath. He
was SwWOoIrn.

MR. STADTMAUER: Ckay.

PRECISE COURT REPORTING
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10
F. Graham
MR. FORREY: If you want to ask
him a question, ask him a guestion.
MR. STADTMAUER: Okay, good. So

it is stipulated that the witness has
been advised that failing to tell the
truth in a deposition is a crime in New
Yorkf

MR. FORREY: Objecticon. You are
giving a legal statement to that
effect. You have said it. We are not
saying vyou are right or wrong or
anything else.
Q. Resides this judgement, Exhibit

that is not the only judgement against

is it?

A. No, I believe there is one other.
. That would be in Texas?

A. That would be in Texas.

0. That is a multi million dollar

judgement?

L. It is an approximately $8,000,000

judgement .

Q. That includes a substantial

amount for punitive damages, correct?

PRECISE COURT REPORTING
{516) 747-9383 (718) 343-7227 (212) 581-2570
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11

i F. Graham

2 A, It includes a substantial amount

3 for damages, although I don't believe the

4 word was punitive. i believe they used it

5 as additional charges, but I would have to

) read the exact transcript to know exactly

7 how the jury defined it.

3 0. Exemplary damages -~-

9 A. I think that was the term they

10 used, thank vyou.

1l Q. That was as a result of the Jjury

12 having found vecu liabhle for fraud; is that
Cj} 13 correct?
= 14 A, I deoen't think the jury actually

15 found us liable for fraud. S0 I believe vyou

lé have misstated it. I believe the jury found

17 us liable thet we cwed the plaintiffs in

i8 that case, a series of payments.

19 MR. STADTMAUER: Let's see what

20 the Jury actually said. Let's mark

21 this as Exhibit Three, please.

22 { A verdict was marked as

23 Plaintiff's Exhibit Three for

24 identification; 7-7-2011; RJIP.)
( 25 THE WITNESS: 1 have looked at

PRECISE COURT REPORTING
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. Graham

Exhikbit Three.

Q. 1T am showing yocu what has been
marked as Plaintiff*s Exhibit Three, Tt is
a verdict upon special interrcgatories dated
February 18, 2010, which was entered in the
U.3. District Court in Texas. You have seen
this document before, I am sure, right?

A, I have seen Lthis document before.

Q. You see tﬁat the jury found, for
example at the bottom of page three, that
you made falsze promises or a false promise
to piaintiffs in that case with actual
awareness of the falsity thereof. Do you
see that?

A. I see that the jury responded to
interrocgatery number seven in the
affirmative.

Q. So the dury found that you liesd;
is that right?

MR. FORREY: Objection. Go
ahead.

A. Nof The qJury 1ncorrectly found in
this particular case that I made a false

promise with the zctual awareness of a

PRECISE COURT REPORTING
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1 F. Graham
2 falsity. I don't believe the word fraud and
3 I don't believe the word lie was used in
4 either one of those two definitions.
5 Q. The Jjury found on page one, for
5] example, that you made a pronise of future
7 performance with the intent at the time the
8 promise was made not to perform as promised;
§ is that correct?
10 A That is what that the jury found.
li Q. Basically, what the jury found
12 was that you entered into a settlement with
13 no intention of paying the money; is that
14 right?
15 A. I'"m not sure I would characterize
16 it in that regard, no.
17 Q. How would vouw characterize 1t?
18 A. I would characterize it that the
19 Jury found in the affirmative in these seven
20 interrogatories. I firmly believe that the
21 Jury was incorrect, and that the evidence
22 will show that, and that the appeal which is
23 up in the Fifth Circuilt will overrule Lthis
24 hbecause 1t is in violation of Texas law, and
25 a number of statutes. I believe you are

PRECISE COURT REPORTING
(516) 747-8393 (718) 343-7227 {(212) 581-25%70
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1 F. Graham
2 avware of that as well.
3 MR. STADTMAUER: I wish vyou lots
4 cf luck on the appeal. ;
5 THE WITNESS: I am sure vyou do. i
& Q. As of today, 1t is fair to say é
7 that the jury found that you had said things E
8 that weren't true? !
i
9 A. I will say this again. You have
10 characterized it differently than what is
11 stated here. You have asked this guestion
12 once, and I have answered it already.
(“- 13 0. So vyou are refusing to answer the
) 14 question?
15 MR. FORREY: No, I think --
16 B, No, I answered it already.
17 Q. Do you have any intention of
18 paying the judgement that is entered against
19 you to the landlord, part of 527
20 A. Since T am unaware of this, I
21 can't state whether I intend to do anything
22 because I don't know the facts of this.
23 This 1s the first time that I have ever seen
24 this. I have neither been served, nor was I
Cf‘ 25 aware this case was happening, nor was I

PRECISE COURT REPORTING
{5l6) 747-5393 (718) 343-7227 {212) 5812570
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F. Graham
avware that this court date happened. So I
have ne¢ way to answer that question.
0. You were not at that inquest that

happened at --
({O0ff the record due %to several speakers .
simultaneously)

A. Neither me nor any of my lawyers
were at that inguest. We were not given
notice of that inguest.

Q. Do you have any intention of
paying the $8 or so million dollars that you
owe Daniel 0O'Hare and Michael Stewart?

A. I have every intent to honor my
obligations to Mr. O0'Hare and Mr. Stewart
when that case 1s finalized.

Q. What about Susan Flanagan? She
has a judgement against a couple ¢f your
companies; is that correct?

Al No, not the way you have stated
Lhe question, sir.

Q. Susan Flanagan had a judgement
against Vulcan Capital Management?

A. That 1s correct.

Q. Is that a cowpany you are

PRECISE COURT REPORTING
(516) 747-2393 (718) 243-7227 {Z12) 581-2570
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1 F. Graham
2 associated with?
3 A. It is. It is not my company as
4 you asserted to in the original guestion.
5 Q. Is there any intention tec pay
& Susan the half million dollars or so that
7 she i1s owed on under that judgement?
B AL I think the answer is Susan will
9 receive everything she is due from the
10 entities that have an agreement with her.
11 I disagree with certain of the
12 legal findings so faxr, but that case 1is
(:* 13 long -- we still have a long way to go with
] 14 that case. The principal reason why Susan
15 has neot been paid by those companies 1is your
16 fault, and you are well aware of that.
17 Q. My fault?
i8B A Absolutely. We asked vou for
19 more time To finish off paying them. You
20 prevented us, from giving us the time that
21 we needed to pay that. When I say "we," I
22 am talking about those ccompanies only.
23 Your actions thereof, when vou
24 grabbed our bank accounts and tried to make
( 25 mischief with other of our businesses, vyou

PRECISE COURY REFORTING
(516y 747-9393 (718) 343-7227 {212} 581-2570
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F. Graham
caused several of our contracts to
diéappear. Contracts were by the guys who
had signed them, they effectively went away.
Therefore, ycu caused those companies to
cease tec have business. By doing so, vou
caused our inability in those companies to
fulfill our obligation, those companies'
obligation to her.

You can smile and shake your
head, but you know what you did. You are
principally the reason why we are sitting
here today. If yvyou had given us the Time,
those contracts would have been fulfillied,
and she would have been paid by those
ceompanies.

0. Okay. What contracts?

A. We had a contract with a firm in
Greece te install & power and a fertilizerx
system.

When T say "we," 1 mean Vulcan

AMPS and Vulcan Power Group.

Q. Vulcan Power Group and Vulcan
AMPS had & contract with a firm in Greece?
A Yes, sS1r

PRECISE COURYT REPORTING
{(516) 747-9393 (718) 343-7227 (212) 581-2570
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1 F. Graham

27 Q. Any other contracts?

3 A, 7 believe we had a contr
4 was pending in Bangladesh.

5 Q. Any other contracts?

3 AL We were in the process o
7 negotiating a contract with ~- I do
8 remember the name of the firm. Yes
9 were. I would have to go back and

10 the records. I don't remehber the

11 the firm. We are talking several vy
12 Q. Several years ago?

i3 A. The Susan Flanagan litig
14 been over five years in passing, no
15 Q. That is not my recollect
16 A. When did Susan sue me, s
17 originally?

18 Q. When you say contracis -
19 A. When did Susan sue us or
20 a. I wil}l ask the guestions
21 A, I believe it was several
22 Q. The judgement was entere
23 2005. Do you recall that?

24 Al No, T don't recall the e
25 date. That is why I asked vyou. So

PRECISE COURT REPORTING
{(516) T47-9393 (718) 343-7227 (21iz2)
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F. Graham
2011 would be several years. So I was
correct in my criginal assessment. Thank
you.

0. The contracts that disappeared,
there was one from the firm in Greece, one
in Bangladesh, and there was a third?

A. I don't remember fThe name of the
firm. I will have go back and look.

0. Was there any others besides
those three?

A I am sure there were others in
formation.

0. Okavy. The firm in Greece, what
was the name of the firm?

Al I think it was called Rgra
Dynamics.

Q. When did vou enter into that
contract?

A. I don't recall off the top of my
head. I know 1t had been entered inte prior
to your trying to seize our bank accounts,
or seizing our bank accounts. Seizing those
companies' bank accounts. Let's be specific

about what "our" is.

PRECISE COURT REPGRTTIHNG
(516) 747-9393 (718) 343-7227 (212) 581~2570
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F. Graham

0. How much was the contract for?

A. I believe that contract was a
$6,000,000 contract, but again I would have
to go back and look.

Q. For the sale of what?

A It was for the building and sale
of a power facility that was to be attached
to a fertilizer facility.

0. You said that contract went away?

A It was cancelled.

Q. When?

AL Not too long after you tried to

selize our bank accounts.

Q. . When was it cancelled?

A. I don't remember the exact date.
I would have to go back and look.

Q. Do vou have records?

A. I am sure I have records of that.
We presented all cof the records to you
several times. T am sure it is buried in
the records.
RO MR. STADTMAUER: We call for

production of a copy of the Agra

Dynamics contract, and any

PEECISE COURT REPORTING
{516) 7472393 (718) 343-7227 (212} 581-2570
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F. Graham

documents cancelling 1it.

0. There was a contract with a firm
in Bangladesh?

A, Yes.

0. What was that for?

A. For the building of several
mobile power systems.

Q. Amp Systems or GE?

A. I don't recail.

Q. How much was that contract for?

A. I think that contract was in the
$20,000,000 range.

Q. When was that entered into?

A I don't recall the exact date.

Q. When was 1t cancelled?

A. Shoxrtly after you seized our bank

accounts.

Q. The third one whose name vyou
can't remember, what was that cocntraclt for?
A. I think that was for a power

facility to be set in a mine in Utah
scmewhere, but I would have to go back and
look. It may have been a smelter, but I

don't remember.
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F. Graham
How much was that for?
I don't recall.

When was tThat entered into?

Before you seized ocur accounts.

When did vou seize our accounts?

Q.

When was i1t entered into?

I don't recall. I dust said

When was it cancelled?
After you seized our accounts.

This office at 75 Rockefeller,

when did vou move in?

A,

Q.

Approximately three menths ago.

22

Do you have an intention to leave

that office?

are

Al
complet

Q.

AL

Q.

A.

either Two

Our

CFO has

As soon as our permanent offlces

e .
Where is that?

Where is what?

The permanent offices.

I think ian Penn Plaza. It is
Penn Plaza or One Penn Plaza,.

taken care ¢of all thosc

arrangements.
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1 F. Graham

2 Q. ITs that Mark Antwiel?

3 A, Yes.

4 0. One or TwWwo Penn Plaza.- You den't

5 remember which one?

& A. No.

7 0. Do you know tThe street?

8 A. It is on Sixth Avenue.

9 Q. And?

i0 & Cne Penn Plaza, everybody

1L knows -- One Penn Plaza. One Penn Plaza is

12 I believe sitting on top of Madison Sguare
(j: 13 Garden, and Two is right beside it. So no,

’ ‘14 I don't know the exact street. Madison

i5 Sguare Garden between 33rd and 35th.

16 Between Sixth and Seventh. You know -- I'm

17 sure wvou know where Madison Syguare Garden

18 is.

19 O. What floor?

20 A. I don't know. I didn't make the

21 arrangements.

22 Q. Mark Antwiel would know?

23 A. I'"m sure Mark would know.

24 G. When do you expeclt those offices
( 25 to be complete?
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F. Graham

A. Some time at the end of this
summer, in the beginning of the fall,

Q. Who is going to be, what entity
is going to be the tenant of record in those
offices? ‘

A, I think it is Vulcan Capital
corporation, but it may be Vulcan Energy
Group.,. I would have to go back and look.

Q. How many entities currently share
the offices at Seven Rockefeller Plazav?

A, I don't know off the top of my
head. Are you talking about mailing

address?

0. Yes, mailing address.
A I wouldn't know off the top of my
head. I would assume 1t would be all of the

Vulcan entities, but I wouldn't be able to
tell you without looking. Some of those are
not going to be sharing that address any
further because they are subject to
Mr. Davis' bankruptcy.

Q. You are going te stop using those
entities?

A I don't use any of those

PRECISE COURT REPQORTING
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1 . Graham
2 entities. I have never used any of
3 Mr. Davis' companies or entities.
4 Q. Your card that you gave us
5 carlier says that you are the managing
6 partner in Vulcan Capital Corporation; is
7 that correct?
8 A. Yes, sir.
g Q. What is the business of Vulcan
10 Capital Corporation?
11 a. I think you asked this guestion
12 earlier this morning.
{ﬁi 13 0. That 1is correct, I did. Please
- 14 repealt your answer because we have a new
15 reporter here.
16 A Ckay. Vulcan Capital Corpeoraticn
17 is a service corporation which fulfills back
18 office obligatioens; accounting, financial
18 reporting and operational services for a
240 series of holding companies.
21 Q. What are those series of holding
22 companies?
23 A. They are investment companies.
24 O. What are thelr names?
{“ 25 A. I would not knew &1l of them.
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F. Graham

o How many are there?
A. Two dozen, mavybe.
0. What are their names, the ones

yOou can remember?

A. Vulcan Heldings, Vulcan Energy
Partners, Vulcan Water Rescurces, Vulcan
Real &kstate Partners, Vulcan Energy
Solutions, Vulcan Energy Services, Vulcan
Capital, Vulcan Assoclates Three, Vulcan
Associates Tweo. I'm sure there are others,
but that is off the top of my head, the best
I can do without the records.

Q. You mentioned Vulcan Capital. Is
Vulcan Capital different from Vulcan Capital
Corp?2

A Yes, but vou know that. You have
asked this guestion in the three
depositions.

Q. When yvou said Capital just a few
minutes ageo, what was the full name of tThe
entity you were referring to?

A. Vulcan Capital, LLC as oppased to
Vulcan Capltal Corporation, LLC.

Q. Vulcan Capital Corp provides

PRECISE COURT REPORTING
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F. Grahan

services to Vulcan Capital, LLC? Is that
fair to say?

A, Yes.

0. Vulgcan Capital, LLC is different
from Vulcan Capltal Corp?

Al Yes, sir.

0. When vyou say Vplcan Capital, LLC,

vou are referring to Vulcan Capital
Management ?

A, No.

0. That is a third corporation, a
third entity with the same, very similar
name?

A. Remarkably, there are probably
gver 100 Vulcan companies with similar
names . Most of which neither I nor my
investors own. S50 for example Vulcan
Materials, which i1is a publically traded New
York Stock Exchange company based in
Florida. Or you have Vulcan Capital slash
LP, which is8 Paul Allen's firm on the west
coast, ancether similary name. Cr you have
Vulcan Power Systems, another similar

company owned as a publically traded company
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F. Graham
in Califormia.

Soc your pian, T'm net sure which
was -- oh, wait, you were trying Lo show
that we tried to create &ll these names to
hide something. I'm sorry.

Q. Who are the principals of Vulcan
Capital Corp?

A. I'"m going to ésk vou to define
what a principal is.

Q. Why don't yvou tell us what that
means to you.

A. A principal could be an owner, a
principal could he an equity investor. A
principal could be a manager, a principal
couild be an officer, a principal could be
partner, a principal could be z debt slash
mezzanine owner. It could mean many
different things. I don't know what vyou
think it means.

Q. A1l right. Let'"s go through one
by one. Who are the owners of Vulcan
Capital Corp.?

A. A trust.

Q. For vyvour children?

PRECISE COURT REPORTING
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F. Graham
Yes.
What 41s the name of the trust?

Ford Graham Annuity Grantor Trust

Number Two.

an owner
A.
Q.

percent?
Al

Q.

The trustee is vyour wife?

That is correct.

Who else?

That's 1it.

I'm sorry. I meant who else is
of Vulcan Capital Corp.

No one.

The trust for your kids owns 100

Yes.

Fgquity investors, are there any

equity i1anvestors?

A,

The only equity investor 1in that

particular case was myself. We then put it

in trust

Q.

A

for my wife and my kxids.
When 1s that?

T do not recall. Well before 1

met your client.

o.

Al

Manager?

The manager of Vulcan Capital

PRECIS5E COURT REPORTING
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Corperation would be Mark Antwiel, would be
myself.

Q. Officers?

A. Would be myself and Mark Antwiel.

0. Partners?

A. I think you have myseltft, Mark
Antwiel, Jim Mansfieldf Patrick Ryan.

0. Who 1is Patrick'Ryan?

Al Patrick Ryan is an employee and
partner of Vulcan Capital Corporation.

0. Who is Jim Mansfield?

A. Jim Mansfield is an emplovee aﬁd
an officer of Vulcan Capital Corporation.

Q. He is an officer?

A. Yes, sir. No, he is not an
officer. He is just & partner, & partner
and an employee

Q. What 1s Jim Mansfield's function?

A. He serves as a partner for

certain transactions that Vulcan Capital

Corporation undertakes. He 13 a certified
accountant. He does a lot of back office
work.

Q. Mr. Ryan, i1s he an accountant?

PRECISE COURT REPORTING
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1 F. Graham
2 A. No.

3 Q. What does he do? What is his

4 functiont
5 A. His function 1s to act in the
& role that takes care of certain business
7 functions that he is responsible for.

8 O. What are those?

G A. He deals with c¢lients, he deals
10 with -- liaison between government entities.
11 He deals with any number of back office
12 intermediary activities.

(jj 13 0. Debt mezzanine owner?

14 A. Vulcan Capital Corporation does
15 not have any.

16 Q. What about Vulcan Capital
17 Management?

18 A. Do you mean Vulcan Capital
19 Management, Inc, or Vulcan Capital
20 Management, LLC? Vulcan Capital Management,
21 Inc. is I think is the company you are
22 referring to. However, Vulcan Capital
23 Management, LLC I believe is owned by Paul
24 Allen on the west coast.

{m 25 . I think it is fair say that we

FPRECISE COURT REPORTING
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. Graham
are here to talk about companies that you
are involved in, and not Mr. Allen.
A. That 1is fine. So the last
deposition, yocu seemed teo think that we were
talking about his.

0. The Vulcan Capital Management

‘that you are involved with, what i1s their

business?

E. They are a service corporation
that runs the back office and accounting and
regulatory functions and some service
operations functions for a series of
investment companies.

0. What investment companies?

A. Vulcan AMPS, North Carolina Power
Holdings, Vulcan Power Solutions, Vulcan
Atlantic, Oxbridge, JP Partners, VJ
partners. I think there are others, but I
would have to go back and look. But you
have asked these guestions 1n at least two
other depcsitions, in past ¥ yeéars that we
have been engaging in this.

Q. Vulcan AMPS is 1in bankruptcy?

Al Yes, Sir.
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1 F. Graham

2 Q. NCPH, North Carolina Power

3 Holdinrngs, that 1s in bankruptcy?

4 A, Not any more. I think it has

5 come out of bankruptcy. I believe that is

6 cut of bankruptcy and operating.

7 0. Cxbridge in bankruptcy?

8 A. I have no idea;

9 Q. Any other -

10 _ A, I am prelty sure that Ozxbridge is

11 not in bankruptcy, actuaily. I can't

12 confirm that because I am not invelved with
Gf’ 13 Oxbridge, but I am pretty sure you are
: 14 incorrect.

15 Q. Who are tThe owners of Vulcan

16 Capital Management?

17 AL Kevin Davis, Ford Graham.

18 Q. Actually, Kevin Davis is 1in

19 bankruptcy, right?

20 A. He 1is, but he is still an owner.
21 Until the bankruptcy is extinguished, he is
22 still the owner as far as I understand how

23 bankruptcy works.
24 Q. Will the trustee now own his

shares?

. /"L‘“‘
e
o
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1 F. Graham

2 a. I don't know the answer tc that

3 because I am not a bankruptcy counselor.

4 Perhaps you are.

5 Q. Not yvet but I am learning. Is

6 that 50 50, Kevin Davis, 50 50 Ford Graham?

7 A Yes.

8 Q. Is that you personally or 1is

9 that --

10 A, Me personally.

11 0. Egquity investor in Vulcan Capital

12 Management?
(ﬁ} 13 A. Fquity investor in Vulcan Capital
- 14 Management would have been Ford CGraham and

15 Kevin Dawvis.

16 Q. Manager?

17 A. Currently, that was a gquesstion?

18 Q. Currently.

19 Al Would be Ford Graham, would be

20 Mark &Antwiel, would be Scott Campbell.

21 Q. In 2003, 20047

22 A. John Bara, Ford Graham, Kevin

23 Davis, Rek Chimel, Marc 3clochek, Scott

24 Campbell. I'm sure there are twoc or three
(“ 25 others, but I'm not -- I would have to go

PRECISE COURT REPORTING
(516) 7£7-9393 (718) 343-7227 (21i2) 581-2570C




Case 1:09-cv-08473:LAP-FM.. Document 141-1 . Filed 12/06/13...Page 36.0f 150

Case 1:09-cv-08473-LAP-FM Document 122-2 Filed 09/07/12 Page 36 of 150
Case 1:09-cv-08473-BSJ -FM  Document 103-14  Filed 08/03/12 Page 35 of 149

.

35
1 F. Graham
2 back and look at ocur records. In fact, I
3 know there would be others.
4 Q. Officers of Vulcan Capital
5 Management? :
6 A. Ford Graham, Kevin Davis, John
7 Bara, Rob Chimel, Marc Soclochek. %
8 Q. . That 1s cuxrrently? E
9 A. I thought you were asking about
10 2003. I'm sorry. Currently, the only ones
11 who are currently would be Ford Graham and
12 Mark. I don't knew if Mark is currently.
13 Yes, I think Mark is currently. I would
14 have to go back and confirm that though. I
15 can't say with definitiveness.
16 Q. Which Mark?
17 A, I'm sorry, Mark Antwiel. T
18 apologlze.
19 Q. Partners of Vulcan Capital
20 Management?
21 A Currenitly?
22 0. Currently.
23 A. Just Ford Graham.
24 Q. In 2603, 20047
25 A. I would have go back and i1oock. T
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N 1 F. Graham
st 2 think it would be myself and Kevin. I'm
3 sure that Marc Solochek was on there, but I
4 couldn't confirm at this point.
5 Q. Debt mezzanine owner?
6 4. In 2003, 20047
7 Q. Yes.
8 A Bank of America may have been on
9 that in 2003, 2004, but I would have to go
10 back and confirm.
11 | Q. Currently?
12 A. No.
(j' 13 0. What about Vulcan Power Group,
) 14 LLC? What is their business?
15 A. They are a holding company, and
16 an energy operating company.
17 Q. What does 1t hold?
18 . It holds the equity of several
19 subsidiary companies, and it holds certain
20 assets.
21 Q. What eguity does it hold?
22 A Tt holds the eguity in Vulcan
23 AMPS, it holds the equity in NCPH. It holds
24 the equity in I believe -- I would have to
(m 25 go back and look at the organization. It
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F. Graham
may be direct holder of Laser Line, Vulcan
Laser Line Leasing or maybe Vulcan AMPS 1is
the direct holder. I can't remember off the
top of my head.

Q. I'm sorry, say that again.

A, It may be may Tthe direct cwner
slash equity holder of Vvulcan Laser Line
Lease Finance. Cr it may be that Vulcan
AMPS is the direct holder. I deoen't know at
this moment . I would have to go look at the
organizational documents.

0. So you don't knew if Vulcan Power
Group owns the shares in Vulcan laser Line,
or if Vulcan Power Group <wns the shares?

A. No, that 1is pot what I said. I
don't know -~ yocu weren't listening or you
were deliberately trying to obfuscate the
particular guestion. 1 don't recall whether
Yulcan Power Group owns directly the equity
in Vulcan Laser Line Leasing, or if Vulcan
AMPS, which is owned by Vulcan Power Group,
directly owns that equity. At this moment,
T would have to ge back and lcook. One of

those two parties owns 1t. I don't remember

PRECISE COURT REPORTING
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F. Graham

which one of those two parties it is.

. Ckay. Any other eguity that
Vulcan Power Group owns?

A. I den't think s0. Those are the
major eguity holders that it owns.

0. Two out of three of those are in
cr were in bankruptcy, correct?

A, Correct.

g. Did yocu say operating, Vulcan

Power Group does some operating?

A, It does some.
0. What does 1t operate?
A It does some operating for some

of the subsidiary companlies that were listed
there, as well as other affiliated entities
that it either oversees OI assists 1in

managing funds and operations for.

Q. Which is 1it?

A. I just said the subsidiaries.

Q. Those three?

Al Yes.

Q. The ones that are in bankruptcy?
Al Or other affiliated entities.

Q. Which ones?

PRECISE COURT REPORTING
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A, Vulcan Energy Solutions, Vulcan
Energy Services, Vulcan -- I don't remember

if it is Vulcan Power o

to go back and loock.

C.

A

Q.

A

r not.

Anything else?

I would have

Ncoct off the top of my head.

Owners

VYVulcan Power Group i1

100 percent by Vulcan Capital,

already know this

gquestion

s 1n

that I read

0.

A.

Power Group were Yulcan Capital,.

Hoidlngs.

number o

years.

to be ex

.

A

E

T

f eguity

50 1

act.

because

of Vulcan Power Group?

s owned by,

LLC,

but vyou

vou asked these

at least two other depositions

about .

quity investors?

he cguity investors

Vulcan Power

Group h

in

Vulcan

Vulcan

as had a

infusions ocver The

would have to refresh

In 2003,

I

for example.

would not

2003. I would have

my memor

& nulmber

Y-

ol

(516

Over tThe

equilty

remember

last 10

my memoery

exactly in

to go back and refresh

infu

last decade,

Sions.
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1 F. Graham
2 Q. Managers of Vulcan Power Group?
3 A. Today, or --
4 Q. Start 1n 2083, 2004.
5 A. Jerry Campbell, Ford Graham,
3 Kevin Davis. I believe at some point in
7 2004, you would have had your good friend
8 Mr. Mike Stewart and your other good friend,
9 Mr. Dan O'Eare.
10 Q. Anyboedy else?
11 A. I believe Scott Campbell, and T
12 believe Marc Soclochek as well.

Cji 13 0. Currently?

- 14 A. Ford Graham, Mark Antwiel, Scott
15 Campbell, Jerxry Campbell.
16 Q. Is Jerry Campbell in bankruptcy?
17 A. I have no idea.
18 Q. Cfficers of Vulcan Power Group?
19 A. Today?
20 Q. Today .
21 A. Scott Campbell, Ford Graham, Mark
22 Antwiel. Excuse me, Jim Mansfield.
23 Q. ITs he an officer?
24 A. Yes. Aliyn Manar.

{A 25 Q. Who is Mr. Manar?
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1 F. Graham
2 A. e is an employee and officer of
3 Vulcan Power Group.
4 C. What 1s his function?
5 A. To act in the business discovery
6 role for Vulcan Power Group.
7 Q. He is an officer, so what is his
8 title?
9 A He 1s vigce president.
10 Q. 0f7
11 A. Vulcan Power Group.
12 Q. Of sales?
6?{ 13 A, Vice-president.
- 14 0. Just wvice president?
15 A. Just vice-president.
16 0. What is Scott Campbell's title?
17 Aa. Financial director.
18 Q. What 1s your titie?
19 A. I helieve 1t 1is president.
20 Q. What is Mr. Antwiel's title?
21 A Chief financial officer.
22 Q. What is Jim Mansfield's title?
23 A. Vice president.
24 Q. Is there a secretary?
(“ 25 A, Do you mean 1s there a secretary
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1 F. Graham

2 of the company?

3 Q. Yes.

4 A, Yes, I belleve it 1is Mark

5 Antwiel, but I would have to go lcok at the
6 documents to confirm that.

7 O. Who were the officers in 2003,
g 20047

9 a. They changed multiple times in
10 2003, 2004.

11 Q. You don't know off the top of

12 your head?

13 A, Jerry Canmnpbell, Scott Campbell,
14 Ford Graham, Kevin Davis, Mike Stewart,

15 O'Hare, first mame Dan, Marc Solochek, Mike
16 Hickman. Two or three other guys whose

17 names escape mne.

18 0. Partners in Vulcan Power Group?
18 A, Give me a date, please.

20 Q. Current.

21 A. Myself.

22 Q. 2003, 20047

23 A. Ford Graham, Kevin Davis, Jerry
24 Campbell .

25 Q. Debt mezzanine owner?
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A, Give me a time.

Q. Cﬁrrent.

A. Ford Graham.

O. Vulcan Power Group owes you

perscnally money?

A. Absclutely.
Q. How much?
AL I have no idea. I wouruld have to

go look at the accounting, and you have been

provided with it.

Q. Approximately how much?

E. Noerth of $4 or §5 million
dollars.

0. In 2003, 2004, were there any

debt mezzanine owners of Vulcan Power Group?

A. Yes, but it waried, it changed.
Q. Who are they?
A, Well, originally, there was a

firm in Denver, and I believe their name 1is
Republic Financial. But they are no longer
a part -- they moved out sometime in 2003.
Subseguent to that, Vulcan Holdings, Vulcan
Capital. I believe Jerry Campbell at one

point was a debtor mezzanine holder. Maybe
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F. Graham

Scott, but I would have to go back and look,
Scott Campbell.

Q. OCkay .

A. You are asking gquestions that you
asked the first and second time around.
This is our fourth or fifth deposition. You
are asking a bunch of the same questions.
Is your goal to see 1f we answer them the
same way? Could we just say we answered

them back then and look, save us bocth more

time wasting of each other's time. Ford,
yvou're done, just answer {he guestion. You
have asked the question. I have answered

the guestion.
0. What about Vulcan Advance Mobil

Power Systems?

AL What about Vulcan Advanced
Mobile =-~-
0. Is that currently still in

operation, that entity?
AL Well, the company still exists.
Q. Ckay.- Does i1t have any business
currently?

A. In the legal definition of the
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F. Graham
sense, yes, 1t 1s a business. It has been
operating.
Q. 50 it operates?
A. If it didn't operate, we wouldn't

have anything for the Lrustee to be
overseeing in this bankruptcy, would you?
I'm not a lawyer, but I would think 1f you
didn't have an operating entity, you
couldn't have a company 1n bankruptcy, could
you’?

Q. It is c¢peratling in bankruptcy, 1is

that what you are saying?

A, Yes.
Q. Owners?
A, Well, the owners would probably

depend upon whether you definjite it as the
bankruptcy trustee or not. The owners of
Vulcan AMPS are going to be Vulcan Power
Group, approximately 88 percent, and Ajax
Capital approximately 12 percent.

Q. Is that currently or is that
20663, 20047

A, That is today.

Q. In 2003, 2004 the owners?
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C;: 1 F. Graham
- 2 A I think Vulcan AMPS was similarly
3 owned the same way. So I don't know the
4 exact date of Ajax's investment. So I don't
5 know if vVulcan Power Group was é 100
6 percent owner in 2000, 2004, and whether
7 Ajax came in after that, or doing that time.
8 I would have to go back and look at the‘
9 accounting records to give you the exact
10 date.
11 Q. Fair enough. The equity
12 investors in Vulcan AMPS?
(”: 13 A. The equity investors of vVulcan
- 14 AMPS would have been Vulcan Power Group.
15 Q. That you are referring to 2003,

1ls6 20047

17 A. Yes.

18 Q. Currently?

19 A The same.

20 Q. The managers of Vuléan AMPS?
21 A. The managers of Vulcan AMPS

22 today?

23 0. Today.
24 AL I belicve it would be the
25 trustees.
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1 F. Graham
2 0. In 2003, 20047
3 Ah. Managers of Vulcan AMPS wcoculd
4 have been Ford Graham, Kevin Davis, Scott
5 Campbell, Jerry Campbell, Marc Solochek, Dan
G O'Hare, Mike Stewart.
7 0. Is that it?
8 A, Mo, I think there wWwere three or
9 four more, but off the top of my head, I
10 couldn't l1list them all.
11 Q. Cfficers of Vulcan AMP3 today?
12 AL I believe Ford Graham --
(”1 13 Q. What is your title?
- 14 A. And Mark Zntwiel.
i5 Q. What 1is your title?
16 A, I am listed as president. Mark
17 is tisted as chief financial officer.
18 Q- In 2003, 200472
18 A. Myself, Kevin Davis, Jerry
20 Campbell, Scott Campbell, John Bara, Marc
21 Solochek, Mike Hickman, Bob Vergo, Mike
22 Stewart, Dan (O’Hare. I think that would be,
23 those were the oificers.
24 Q. Partners of Vulcan AMPS?
(~ 25 A. Vulcan Power Group, Laser Line
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F. Graham
Lease Finance Company, Vulcan Capital.

Q. Debt mezzanine owner?

A. Today?

Q. Today.

A. I would have tc go through the
bankruptcy schedule. I don't know off the
top of my head,

Q. In 2003, 2004.

A. Vulcan Capital, Vulcan Power
Group and one of the Campbell family
companies, but I don't know which one.

Maybe EnGenerations.

Q. How much was owed to Vulcan
Capital in 2003, 20047

A. Several hundred thousand dollars.

Q. How much was owed teo Vulcan Power

Group in 2003, 2004 by Vulcan AMPS?

A I would have go back and look at
the financials, but I think it is north of a
million dellars.

Q. Would that be in the beginning of
200372

A. I have no idea. Come on, that 1s

eight yvears ago.
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F. Graham

Q. Lo you have records?

A 0f course. You have been given
the records on two or three occasions, It
vou didn't get them here, vyvou got Tthem from
the boys in Texas who gave them to vyou. You
have seen them before. It is not like there

are any hidden secrets.

RQ MR. STADTMAUER: I don't have
any records, and I call for prcocducticn
of records that would show how much, if
any, was owed by Vulcan AMPS to Vulcan
Power Group in 2003, 2004,
Q. What kind of records would yon

have that would show that?

A The financial records.

Q. What kind of financial records?
A, The accounting records.

o, Would that be Quick Books

records?

A It would he P and L balance
sheets, P and L sheets, income sheets,
balance szheets.

Q. Those documents, excuse me, bthose

records are kept on Quick BRooks
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electronically; is that correct?

A. Correct.

Q. Do yvyou have those Quick Book
records at your office?

A, I don't know 1if we have those at
cur office in New York from that time period
or not.

0. If they are not in the office,
where would they be?

A. The could have been in the office
in North Carolina, which the bankruptcy
court hasn't given me all the records of.
You are referring to Vulcan AMPS at this
point, <correct? Bankruptcy Court has been
given all the records in the case of this
instance.

Q. Which bankruptcy court?

A The bankruptcy, the trustee who
is overseeing the particular Vulcan AMPS

bankruptcy.

0. Is that Mr. Babhitt?

A. T believe that 1is the trustee,
yes.

Q. Is i1t your testimony that vou
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have given Mr. Babbitt Quick Books records?

A. It is my testimony that we have
given him all the records that we have,.

Q. Have you given Mr. Babbitt Cuick
Books records or not?

A. I don't knew what parvticular. We

gave him everything.

Q. Did you give --
A. I just answered your dquestion.
MR. FORREY: Go ahead, finish

the guestion.
Q. Did you give Quick Books records

to Mr. Babbitt or somebody acting on his

behalcf?
MR. FORREY: Objection, asked
and answered. Go ahead.
A, I just answered your guestion.

We gave him every record we had of Vulcan

AMPS. We alseo gave him all of tﬁe North

Carolina records, which were not 1n our

possession, which were 1n the bank's

possession. He has all of those records.
0. What was the form of the

documents that you gave Mr. Babbhitt? Was it
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1 F. Graham
2 electronic, was it in boxes, did you drive a
3 truck o his officev How did ycu provide
4 those documents?
5 A I believe we gave him electronic
6 copies 0of every single record that we had
7 when he requested it, back when the original
8 filings occurred, and he requested all the
9 records.
10 Q. When did vou provide records to
11 Mr. Babbitt?
12 Al I have no idea.
(ft 13 Q0. What year?
- 14 AL I would assume they were this
15 year. 1l don't know. I didn't provide the
16 records. My CFO provided all the records.
17 Q. That would be Mr. Antwiel?
18 Al Yes.
i9 . Would that have beern direct from
20 Mr. Antwiel to Mr. Babbitt, or through an
21 attorney of some sort?
22 A I believe we gave him directly,
23 but I would have to go confirm that.
21 Q. Do you have any records in your
{ 25 office like a transmittal letter or any kind
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of document that would show what documents
and records were provided to Mr. Babbitt,
and when?

A, I have no any idea.

RQ MR. STADTMAUER: We call for
preoeduction of any kind of transmittai
letter or any kind of records that

would show what documents and records

were provided to Mr. Babbitt, and when.

Q. If you gave Mr. Babbitt Quick
Books records, you would have copies in your
office, correct?

A. Whatever we gave Mr. Babbitt, to
the extent that it came Trom New York, yes.
To the extent it came from North Carolina,
no.

Q. Where was the Quick Books
computer file maintained during -~

A, Scme of the financial records
electronically were maintained in Nozrth
Carolina, and some of them were maintained
in New York.

0. There was a server 1n New York,

correct?
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F. Graham

B. There is a server 1in North
Carclina and there 15 a server 1in New York.

Q. Did you yourself search the
server in New York to see what Quick Books
records were on there?

A. I did not search myself.

Q. Did you have anybody on your
behalf search the computer in New fork to
see whether there any Quick Becoks records on
the computer in response Lo our discovery

demand?

A. Yes.
Q. Whe?
AL I asked Mark Antwiel search the

records.

0. Whenv?

AL Whenever you made the discovery
request. I have no idea of the date I may
have asked him to do it. Certainly after

you gave us the regquest.

0. In October?
Al I don't know what day -- ©one more
time . I doen't know what day you made the

reguest, so I don't know what day I asked
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F. Graham
him, but within a short periocd of time, a
day oxr two. When I received notice, we went
and got whatever you were asking forzr.

Q. What did Mr. Antwiel say to you
in response to your reguest that he search
the New York servers to see 1 there were
Quick Books records in response to ourx
discovery demand in this case?

A, I have no way to answer your
question, because I don't know what vyour
discovery regqguest was. I don't have it in
front of me. Your discovery requesl, to the
extent that there was a discovery reguest
that asked for information, I asked my CFO
to please collect that information.

Q. Do he get back to you?

A. Cf course he got back to me.

Q. Good. What did he say?

Al He Said'he would do what we asked
him to do. But I don't know the exact words

or the ewxaclt guote.

Q. What did he find?
A, I have no l1dea, I have no idea.
0. Did he find out anything?
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1 F. Graham
2 A Since we delivered large amcunts
3 of material to you, and we delivered it in
4 several different instances over the last
5 several years, I am gdgoing to assume that he
& delivered a-great deal. I know this was the
7 subject of a recent court battle back and
8 forth. I understand that you came to this
9 office here and spent five hours gecing
10 through documents without asking for a copy
11 of any documents. Se I am going to assume
12 that you saw documents that you already had
CT; 13 in your possession, which is documents that
= 14 we provided for you.
15 Q. Did Mr. Antwiel find electronic
16 copies of Quick Books files for Vulcan AMPS
17 for the relevant time period, ves or no?
18 A, I have no idea. I assume he
198 found everyvihing we had, becauvse I asked him
20 to find everything we had.
21 R¢ MR. STADTMAULR: We do not have
22 Quick Books records. We have asked for
23 it, and we call for production again of
28 the Quick Books records in electronic
(T 25 form off your server. Is that fair
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F. Graham
enough?
THE WITNESS: Fair enough.
Q. I ses that you are writing in a
diary of some sort; is that correct?
A, No, it is not a diary.
Q. What 1s it?
A A notebook. I am writing deown
yvour list of regquests.
g. What do you use that notebook
for?
A, To remind me to do things.
0. Is that something that yvou use in

your day to day business practice?
A. Sometimes vyes, sometimes no.
. For how long have you been using

a notebook like that with you, how many

vears?

A. Neo idéa-

Q. Did yvou use a notebook like that
in 20037

A, Probably not.

0. When did you first start the

practice of using a notebook 1ike that to

take notes?
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a. Probably in 2008 or 20089.

MR. STADTMAUER: Let's mark vour
answer 1in this case as Exhibit Four.

( An answer was marked as

Plaintiff's Exhibit Four for

identification; July 7, 2011;

RJIP.)

0. I am showing you what has been
marked as Plaintiff's Exhibit Four. It is a
22 page document entitled answer to second
amended complaint with counter claims datecd
November 3, 2010.

A. Yes.

0. Have vou seen this document
before?

A. Yes.

D. You approved of it before 1t went
out, I'm sure, correct?

A. I believe so.

Q. I just want to call vyour
attention to paragraph 15 of page three.

A, Ckay.

0. T will call your attention to the

portion where it says "but admit that
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plaintiff at some point became employed only

by Vulcan AMPS." Do you see that?
A. I do indeed.
Q. I‘just wanted to ask you a couple

of gquestions about that.
A. The plaintiff would refer to your

client?

0. Yes.
A. Yes.
Q. It is your poéition that Susan

Flanagan became employed by Vulcan AMEPFS only
at some point. What peint was that? When
did Susan Flanagan, 1in your view, becomec
employed by Vulcan AMPS only?

A. I don't know fThe day of her exact
hire. I would have to go back and look at
her employment records.

Q. I's it your position --

A. I am certain that you have asked
this exact question before in one of vour
previous depositions. So if you have got
your previous depocsitions, we coqld g0
threugh it here and define the exact day.

MR. STADTMAUER: Mr. Forrey,

PRECISE COURT REPORTING
(516) 747-9393 (718} 343-7227 (212} 581-2570



.Case 1:09-cv-08473-LAP-FM ..Document 141-1 _Filed 12/06/13. Page 61 of 150. -

Case 1:09-cv-08473-LAP-FM Document 122-2  Filed 09/07/12 Page 61 of 150
Case 1:09-cv-08473-BSJ -FM Document 103-14  Filed 08/03/12 Page 60 of 149

60

1 F. Graham
2 would you like to speak to -~
3 MR. FORREY: I think in ample
4 part, he is fine. He dJdust said he
5 didn't k¥now, but he is sure he answered
6 before. If vou want teo take it that he
7 doesn't know, he doesn't know. If you
8 have some document, which T know you do
9 have, that you would like to show to
10 him to refresh hils recocllection, you
11 can do¢ that.
12 MR. STADTMAUER: Let me Try Lo

(fa 13 make this simple.

- 14 MR. FORREY: We have been trying
15 to make it simple, Marc. I don't know
16 why vyou keep gcecing back.
17 MR. STADTMAUER: Let me rephrase
18 my guestion, It is not about what I
19 know or what I don't know. I am trying
20 to find out is what is your positicn.
21 0. is it your position, Mr. Graham,
22 that Susan Flanagan only worked for Vulcan
23 AMPS for the whole time that she was working
24 at your offices?

( 25 A No .
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F. Graham

Q. Is it your wview, is it your
position that Ms. Flanagan worked for some
other entity or some other person in 2003,
2004 in your c¢ffice?

A. We know she did.

Q. Tell me what that ié.

A She worked for Delta Birlines.

Q. Delta Airlines did not operate
out of vour offices, correct?

A. You asked me 1f she worked for
some other entity. The answer 1s yes. She
worked for Delta Airlines, bhut she worked
for Vulcan AMPS.

Q. Besides Delta Airlines and Vulcan

AMPS, 1is it your position that she worked
for any other entities in 2003, 200472

B. I don't believe she worked for
any other entity besides Vulcan AMPS.

0. When she was working at your
offices on Third Avenue, for example, she
was working Vulcan AMPS only?

A. I believe that's correct.

Q. When she was working at vyour

offices at 52nd Street, Susan was working
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F. Graham

for Vulcan AMPS only, correct?

A. That is correct.

0. At some point, there was $125,000
paid to Susan by you; is that correct?

A. I don't recall. If you say so
and it is in the records, then I am sure
that is correct.

Q. Let's call your atteation to page

five of the answer. Exhibkbit Four, paragraph
27. |

A. Yes, I see the answer, and sc I
see it reads that Vulcan AMPS gave the
plaintiffs an advance of $125,000. So that
is what she was paid.

0. Susan Flanagan was given
$125,000. That would be by Vulcan AMPS,
correct?

A. I believe that 1s correct.

Q. Did any other entity pay that
money to Susan?

A I don't know.

Q. Did you yourself pay that money
to 8usan personally?

A. I dont' believe that I wrote a
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F. Graham
check from my bank account toe her, no.

Q. Only Vulcan AMPS paid that
$125,000, correct?

A. I don't know who the paymaster
was 1n that particular event. I kXxnow that
she wag paid $125,000, and ultimately it was
from Vulcan AMPS.

MR. STADTMAUER: Let's mark this
as Exhibit Five, please.

{ A payroll register was marked

as Plaintiff's Exhibit Five for

identification; July 7, 2011;

RJE.}
Q. I am showing you what has been
marked as Plaintiff's Exhibit Five. It is a

payroll register covering the period
February 9, 2004 to February 27, 2004. In
the loweyr left hand corner, it says Vulgcan
Advance Mobile Fower 5. That is Vulcan
AMPS, correct?

A. Yes, sir.

Q. That shows towards the middle,

next to the star, second star, do you see

that it shows that Vulcan AMPS paid $125,000
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F. Graham
to Susan Flanagan?

A, I see that Vulcan AMP3 made two
payﬁents to Susan Flanagan. One for $3,800
and one for $125,000.

0. That is marked as bonus one?

A. I see what it 1s marked as. I
have no idea what that pertains to.

Q. Besides this $125,000, did you
vourself pay Ms. Flanagan $125,0007

Al I don't believe I paid
Ms. Flanagan $125,000 perscnally.

Q. So why are you suing personally
to get $125,000 back? What .xright do you
have to ask for that money back? A

A. Why am I personally suing Susan
for $125,000°7 I don't know i1f I am -- at
the point when we brought the suit, when we
originally brought the suit for the original
$5125,000, that was in 2009, and I believe
Vulcan AMPS still owed us moncey. I helieve

that I hold the debt for part of Vulcan

AMPS. S0 ¥ would have tao go back and look
at the records. But you are aware of this
as well. I suspect that ¥ am asking you for
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¥. Grahamn

that meney back personally as well as the
corporate ~-- no, I would haﬁe go kack and
lock at exactly what the lawsuit reads. If
I am asking for it, I suspect I am asking
for it because I would like the debts of
Vulcan AMPS te be repaid me, and she is part
of those debts. But I would have te go back
and confirm. I don't know exactly what the
exact request we have made of her in that
lawsult are.

0. Did Vulcan Power Group pay
$125,000 e Susan?

A. I don't believe that Vulcan Power
Group paid $125,000 directly Tto Susan. They

may have made the money available Tc Vulcan

AMPS.

Q. Did They?

A. I don't know.

Q. Do you have records?

A. O0f course, but you have those
records as well. Accounting records have

heen turned over.

Q- Accounling records have not been

turned over.
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F. Graham
AL Okay, we are goling to argue back
and forth.

RQ MR. STADTMAUER: We call for
production of whatever records that you
have that would show where the $125,000
came Irom.

0. Why is Vulcan Power Group suing

Susan for $125,00C°7
A. I just answered your guestion.

It may have been that Vulcan Power Group

rrovided the capital. I don't know. I am

not looking at the accounting records.

Q. To your knowledge.
A, Off the top of my head, no, I
don't know. T would have to go back and

look at all the legal reasons why we
directed 1t and what.

Q. Dc you recall that there was a
transaction between Vulcan AMPS and
Washington International also known as
Washington Group Internatioconal in 20037

A, Yes.

Q. That was about a $100,000,000

deal, 1t started out as?
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F. Graham

A. The coriginal contract was
approximately $102,000,000, yes.

Q. In October of 2003, you wrote
Washington Group International asking them
to wire $22,000,000 into an account at
Citibank; 1is that correct?

A, I believe so, but I woul& have to
ook at the actual documents, which I am
sure you are going to refresh my memory on.

MR. STADTMAUER: Let's mark this
as Exhibit Six.

{ Two letters were marked as

Plaintiff's Exhibit Six for

identification; July 7, 2011;

RJP .}

0. I am showing you what has been
marked as Exhibit Six. They are two letters

dated October 30, 2003 from you to Larry
Dinger at Washington Group International.
A. Ckay.
Q. Before we gel to that, the deal
was between Washington Group International
and Vulcan AMPS, correct?

A. That 1s correct.
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F. Graham

0. Not between Washington Group
International and Vulcan Power Group,
correct?

A. Washington Group was aware that
Vulcan Power Group was the parent, and was
the operating entity on top of Vulcan AMPS.

Q. What I am asking you, and I can
show you the purchase ordexr if you don't
recqll, bhut the deal was directly between
Vvulcan AMPS and Washington International?

A. That is correct.

Q. Calling yvour attention to Exhibit
Six, these are letters that vou sent to
Mr. Dinger, correct?

A. Do not know.

C. Is this a letter that you sent or
not? |

A I don't know.

Q. What do you mean, you don't know?
Is that yeour name at the bottom?

A. Tt 1s an unsigned letter that vyou
have handed to me. So it is not clear to me

that this is a letter that was sent to

Mr. Dinger. It 18 not clear that this is a
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F. Graham
final letter. We have many letters that
went back and forth. The answer 1s I cannot
answer your guestion. I don't know 1f this

Wwas the letter that went te Mr. Dinger.

Q. You don't recall sending this
letter?
A T don't recall sending this

particular letter.

Q. Do yvou recall sending a2 letter --
A. I recall sending many letters.
G Do you recall sending a letter

asking Mr. Dinger to wire the £22,000,080 to
this account number, 41359108 at Citibank?

A I recall sending Mr. Dinger a
letter or two or three at many times during
the period in 2003, reguesting money to be
forwarded to the Vulcan Power Group
accounts. I do not recall i1f this was the
letter or not. Since you have handed me an
unsigned letter, I have no idea.

0. The Vulgan Power Group account
would be the one that T jusit mentioned,
right, 41359108, correct?

A. I believe that's correct.
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0. That is not a Vulcan AMPS

account?

MR, FORREY: If ¥ may clarify,
the document speaks for 1i1tself. It
savs 1t right there, account name. I

70

think that vyvou are misrepresenting what

it is. It says here Vulcan Power

Group, LLC checking account for tThe

hbenefit of Vulican AMPS, LLC. That 1s

what 1t savs.

0. I am asking the Vulcan Power
Group account that you were referring to is
account number 41359108 at Citibank,
correct?

A. That is a Vulcan Power Group
account at Citlbank, corxrrect.

Q. In 2003, did Vulcan AMPS have an
ownership dnterest, did it own that account,
41358108, at Citibank?

A I'm not sure I understand vour
gquestion.

MR. STADTMAUER: Let's mark
this as Exhibit Seven, please.

{ A statement was marked as
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., Graham
Plaintiff's Exhibit Seven for
identification; July 7, 2011;
R3P.) |
Q. I am showing ycu what has been
marked as Exhibit Seven. It is a two page
copy of a bank account at Citibank, account
number 41359108, Excusgse me. I said bank
account. I meant bank statement.
A These wWwould be some of the
financial records you claim you-don’t have?
C. This 1s something that you and I
discussed in July of 2006. This shows the
money from, if you £1lip the page on page
two, it shows the money from Washington
Group International coming in, about
$22,000,000, correct, in three deposits?
A Yes.
0. This bank account is in the name
of Vulcan Power Group, <Ccocrrect?
A. That 15 correct.
Q. Is Vulcan AMPS listed anywhere on

the bank statement?
A. No.

Q. Did you instruct Mr. Dinger to
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1 F. Graham
2 wire this money into this account?
3 A. I believe I did.
4 C. Account number 41359108 at
5 Citibank?
6 A. Y believe T did.
7 Q. Why did you ask Mr. Dinger to
8 wire the $22,000,000 into account number
9 41359108 at Citibank?
10 A, I believe there were two or three
il reasons. The first was Vulcan Power Group
12 had acted in the past, and acted well until

(:: 13 Vulcan AMPS' bankruptcy as the paymaster Ifor
11 Vulcan AMPS in many activities, including
1% this.
16 Second, I don't believe Vulcan
17 AMPS had a bank acceount at Citibank,
18 althougn I would have to go back and confirm
19 that. I am fairly certain that is the case.
20 Third, bpecause Vulcan Power Group was
21 overseeing many aspects of this particular
22 rransaction, including activities at Vulcan
23 AMPS that Vulcan AMPS could nolt undertake
24 itself, Vulcan Power Group was the

(' 25 appropriate party to be collecting and
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F. Graham
disbursing capital for this particular
project.
C. You mentioned bankruptcy. Vulcan

AMPS is in bankruptcy, correct?

AL Yes.

Q. That means, 1t 13 fair to =say,
that Vulcan AMPS is insolvent, correct?

A That is correct.

Q. When did Vulcan AMPS become
insclvent?

A, I believe about the time that we
put it into bankruptcy.

Q. When was that?

A, I don't know the exact date, but
I am sure you can refresh my memory.

Q. Was Vulcan AMPS insolwvent 1in
QOctober and November of 20037

A. No.

Q. Did Vulcan AMPS have the
financial ability to pay ifts bills as they
came due?

A AL what point in time are we
talking about?

Q. I am talking aboutlt October,

PRECISE COURT REPORTING
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November, 2003.
A. It depends on what bkiils.
Certain bills yes, cerftain bills no.

Q. What bills did Vulcan AMPS not
have the ability to pay?

A. Couldn't pay any insurance or
bending bilils.

Q. Sorry?

A. It c¢could not pay any insurance or
bonding billis.

Q. What else?

Al It couldn't have taken care of
any letters of credit.

0. What else?

Al I don't know whether o¢cr not it
was capable of getting fully funded
Workman's Comp or whether i1t had to get
single year Workman's Comp, and I believe 1t
couldn't get D/B/A insurance.

‘Q. What other bills could Vulcan
AMPS not pay 1in October, November 20037

A You are misstating this. It is

not what bills. It is what bills would they

not have been able to have paid had they
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1 F. Graham
2 entered into these Lransactions.
3 Q. Okavy. What other bills?
4 A. Because they wouldn't have been
5 capable ©of getting that insurance.
6 Therefore, ne amount o¢of money would have
7 allowed them to pay that bill, S0 you are
3] mischaracterizing what 1 have just said.
g Q. What other bills?
10 A There were no outstanding bills
11 that they didn't pay. It is what, your
12 original guestion is what would they not
(ﬁ‘ 13 have been able to have paid. Sc I gave vyou
- 14 a list of several things that had they
15 entered into, they wouldn}t have been abla
16 to properly pay.
17 Q. Vulcan AMPS was sued for
18 nonpayment of insurance, correct?
19 A I have no idea. What date,
20 refresh me when were supposed to have --
21 you have to remember that Vulcan AMPS was
22 acguired out of the Enron bankruptcy, and it
23 was not subject to the bankruptcy. It was a
24 separate sale. So a lot of political and
( 25 economic distress became assocliated with the
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2 company . Which is one of the reasons why

3 Vulcan AMPS was not the appropriate party to

4 ke holding or funding much of its activity.

5 But you already know that because

6 we have had that deposition discussion

7 before, about where Vulcan AMPS came from.

8 0. Do you recall a lawsuit of

9 American Home Assurance Company against

10 Vulcan Advanced Mobil Power Systems?

1l A. I know there 1s a lawsuit

1z outstanding against Vulcan Advanced Mobile
C?% 13 Power Systems, vyes. I don't know the date

14 or the time or the pericd in guestion when

15 that suit was brought.

16 0. I have a copy of the summons and

17 complaint right in front of me, and I would

18 be glad to mark it if you Llike. But it is

19 fair to say that this suit is over money

20 alleged to be owed to the American Home

21 Assurance Company by Vulcan AMPS as a result

22 of non payment of insurance premiums; 18

23 that correct?

24 A I'm going to answer the gquestion.
(%. 25 I don't know whether that particular case 1is
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a residual from the activities that occurred
prior to us &a&cguiring the c¢ompany, whether
incurred from ocur activities. I know that
in this particular American Homes, they have
misstated at least two of the claimants on
more than one occasion.

I don't know whether Vulcan
Advanced Mobile Systems is_the right
claimant. I can review 1t, spend some time
with it. I can look our legal documents and
tell you whether that is appropriate for
Vuican Advanced Mobile Power Systems, or
whether they got the wrong company.

I will tell yvou that on more than
one occasion, we get bhbills to the wrong
company. We have even gotten bills from
Vulcan Materials, which is & Florida
publically traded company, owned by pecople
whe say that they haven't paid their bhills,
and they send them to us, even though we are
not anywhere related to each other.

MR. STADTMAUER: Let's mark this

as Exhibit 8.

( & summons and complaint was
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1 F. Graham
2 . marked as Plaintiff's Exhibit
3 FEight for identification; July 7,
4 2011; RJP.)
5 Q. I am showing vou what has been
& marked as Exhibit Eight, a summons and
7 complainant dated July 14, 2008 for a
8 lawsuit of American Home Assurance Company
9 against Vulcan Advanced Mobile Power
10 Systems, LLC. Have vou seen this document
11 before?
12 A. Yes, I have.
13 0. Is it fair to say that they are
14 suing for over 51,000,000 in unpaid
15 - dinsurance premiums?
16 A. Yes, they are suing both Vulcan
17 Advanced Mobile Power Systems and Vulcan
18 Capital, Inc., Vulcan Capital Management,
19 Tnec., excuse me.
20 0. For more than $1,000,000 in
21 unpaid insurance premiums, correct?
22 A Yes, they are suing, those two
23 entities.
24 0. What time period do those unpaid
25 insurance premiums relate to?

PRECISE COURT REPORTING
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F. Graham
very clear about that.

MR. FORREY: Let's mark this as
Exhibit Nine, please.

{ An amended complaint was marked
as Plaintiff's Exhibit Wine for
identificaticon; July 7, 2009; RJP.)

Q. I am showing you what has been
marked as Exhibit Nine. It 1is an amended
complaint dated July 2, 2007 in a lawsult
entitled Sabre International Security
against Vulcan Capital Management, Vulcan
Power Services and Ford F. Graham. Have vou
seen that before?

Al I nave seen that before.

<. It is fair to say that you
vyourself and two of the entities you are
associated with were sued for over $250,000
in unpaid bills for security services in

Irag, correct?

A. The company here sued three
entities. They lost against two of those
entities. The case is on appeal against the
third entity. They have sued. They arzre

incorrect about their invoices, and they are

PRECISE COURT REPORTING
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F. Graham

incorrect about whether any of the parties
here owe them any money. This is a
contractual dispute between SABRE and
parties that nct subject to your guestion so0
far. And I don't believe this has anything
tec do with vours.

I suspect this will go away since
SABRE has been unable to find an attorney

willing to carry on its appeal.

0. Let's try to focus on the
gquestion. What 1 was saying is, 1s it fair
to say —--—

A I answered your gquestion,

Q. I think veou didn't. Is it fair

fo say that this relates to security
services perlormed or alleged to have been
performed in lrag?

A. That 15 a new guestion, and the
answer 1s yes.

Those security services would

ho

relate to the Washington International
contract, corrxect?
A I don't believe so0.

0. What contract would that relate

PRECISE COURT REPORTING
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F. Graham
to?

A. I believe that related to the
Ministry o¢f Interior contract.

Q. The Mullah Abdullah contract?

A. I believe it is either Mullah
Abdullah Two or 1t 1s the KAGI contract. I
would have go back and look. I don't
believe this has énything to do with the WGI
or Washingtoen International Group.

0. Mullah 2bdullah was never
mobilized, correct?

A. Incorrect. Muliah Abdullah was
mobilized. I assume you mean Mullah
Abdullah Two, not Mullah Abdullah One.

. When was Mullah Abdullah Two

mobilirzed?

Al In the late summer of 2004, I
believe. I would have to go back and look
at the exact time frame. Maybe in 2005, 1t

would be, I believe, in the late summer of
one of those two periods.

Q. If the invoices are dated 1in
February of 2004, then what project would it

relate to? Let me rephrasse 1f. What

PRECISE COURT REPORTING
{516) 747-93393 (718) 343-7227 {212) 5B81-2570
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F. Graham
project were you working on in Irag in early
20047

A. Four different proiects.

Q. Was one of Lthem the Washington
International preject?

A. Yes.

a. There was alseo a lawsuit brought
by a company called Plainville Electrical
Products Coempany, Inc., PEPCO?

A, That i1s correct.

g. This was brought against Vulcan
AMPS and a number of other entities and
yvourself personally, correct?

A. Plainville, which i1s shortened as
PEPCO, has for the last six, seven years,
been suing every entity they can get theirx
hands on, and have been umsuccessful 1n
suning them.

Had PEPCO delivered a product
which would have worked, and even their own
experts testified that the product they
delivered did neot work, they would be suing
us, and we would not be in disacreement.

Q. Is it fair to say that PEFCO

PRECISE COURT REPORTING
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i F. Grahamnm
2 claims that it is owed money, correct?
3 A PEPCO c¢laims that it is owed
4 money. We countered and said that PEPCO
o) gets paid when their produci works. Nobody
6 should pay for a prcocduct that doesn'lt wvwork
7 as advertised or as contractually obligated.
B Q. PEPCO claims that it is owed
9 hundreds of thousands of dollars?
10 A, FEPCO c¢laims that it is owed
11 $300,000 plus, and we don't believe we owe
iz PEPCO a thing, and their product does not
(fz 13 work, did not work, and still to date hasn't
- 14 worked.
15 Q. PEPCCO, the product relates to
i6 Washington International Project, correct?
17 A. Yes, thelr product was a product
1B that was put on the Washington, one of the
19 several units we worked under in the
20 Washington Group project, VYes.
21 0. PEPCO provided, alleged that it
22 provided some kind of a computer or system
23 that was installed or repaired on the power
24 system that was sold by Vulcan AMPS to
(“ 25 Washingten International for use in Irag,

PRECISE COURT REPORTING
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F. Graham
correct?

A. PEPCO signed a contract to
deliver a software system to run several
pewer units in Iraq, including the one that
Vulcan AMPS installed for Washington Group.
PEPCO's software never worked as advertised.
Instead, Vulcan employees had to hand start
and hand stop the machines. Sort of like
you buying a car thalt doesan't go in reverse,
and where the signals don't work and the air
conditioning doesn't work.

0. PEPCO's software was installed or
alleged to have been installed on the Vulcan
AMPS unit that was sold by Vaulcan AMPS to
Washingten International for use in Iragq,
correckt?

A That is correct.

MR. STADTMAUER: Just for the
record, let's Jjust mark this as Exhibit

10.

{ B second amended complaint was
marked as Plaintiff's Exhibit 10
for identification; July 7, 2011;

RJIP .}

PRECISE COURT REPORTING
(516) T747-9383 (71&) 343-7227 (2:2) 581-2570



Case 1:09-cv-08473-LAP-FM Document 122-2  Filed 09/07/12 Page 87 of 150
Case 1:09-cv-08473-BSJ -FM Document 103-14 Filed 08/03/12 Page 86 of 149

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

86
F. Graham

Q. Just for the record, I am showing
you Exhibit 10, which is the second amended
complainant and in the lawsuit of PEPCO
against Vulcan Advance Mobile Power Sysitems,
LLC.

a. This is the one where they
dropped the action, where they had declined
to go forward on this éarticular
transaction, or on this particular suit.
They have, in effect, dropped this lawsuit.

0. This is one of the many lawsuits
that they have brought?

A They brought a number of
lawsuits. They lost evexry lawsuit that they

brought, and they have since decided not to
go further with their current lawsuit.

Q. In addition, there was also a
U.S. government audit of the contract with
Washington International; 1is that correct?

A I do not know whether or not the
Defense Department audited the contract. I
¥“now Lhat the Defense Department camse and
looked at our books. I do not know if they

looked at all of the items of the contract

BRECISE COURT REPORTING
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.. Case 1:09-cv-08473-LAP-FM. Document. 141-1 Filed 12/06/13.. Page.87 0f 150: = ..wwncs,



f ™,

~....Case 1:09-cv-08473-LAP-FM..Document. 141-1... Filed.12/06/13...Page 88.0f.150- .

Case 1:09-cv-08473-LAP-FM Document 122-2  Filed 09/07/12 Page 88 of 150
Case 1:09-cv-08473-BSJ -FM Document 103-14  Filed 08/03/12 Page 87 of 149

10

11

1z

13

14

i5

i6

17

18

18

20

23

22

23

24

87
F. Graham
that Washington Group had, or any other
items. T am only aware of what they looked
at in our regard.

0. They issued a report in December
of 200372

A. I am not aware that they issued a
report one way or the other.

0. You have never seen that report?

A. T have never seen the report.

Q. You don't know what 1ft says?

A. I do nect know what 1t says. T
know what the inspector told us when he
left.

MR. STADTMAUER: Let's mark this
as Exhibit 11, please.

( An audit report was marked as

Plaintiff's Exhibit 11 for

identification; July 7, 2011;:

RJP.)

Q. I am showing you what has been
marked as Exhibit 171. It is approxXximately
40 pages. It is an audit zreport dated

December 12, 2003 by the Defense Contract

Audit Agency. You have never seen this

FRECISE COURT REPORTING
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F. Graham

document before?

A. I have not seen this document
before.
Q. Let me just call your attention

to page 11.

A, I aséume the redacted pieces are
not your redactieons but they are Defense
Department redactions?

Q. That's correct 

A, Okay, I have reviewed the

document .

Q. Page 11, please.
. Page 11, yes.
Q. I just want to call your

attention to the portion where it says we
have reviewed the purchase order issued to
Vulcan AMPS. "Our audit disclosed that
CVU," and I believe that refers to the
Washington Group International, "made the
determination that Vulcan AMPS could not
provide the anticipated cight turbines, and
it subseguently issued a purchase order to

(1}

General Electric for six turbines. Do you

know what that refers to?

FRECISE CCURT REPORTING
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F. Graham
A. Yes, I do. That is not correct,
but that is what I know it refers to.
Q. Do yvou understand, do you have an

understanding to why Washington Group
Internaticnal came to the determination that

VYulcan AMPS could not provide six turbines?

A.- Because —-- I can't answer your
question. Your guestion is nel wvalid. It
is not a valid guestion. Washington Group

is not covered in that determination.

0. It is fair to say that Washington
changed the contract to withdraw:those six
turbines?

A. Yes, they did.

G. Was that because Vulcan could not

provide the six turbines?

A. No.

Q. For some other reason?

a. Yes. There was doubt we could
have provided the six turbines. It has

already been proved 3in court, which T amn
sure you are aware of when you asked the

question.

Q. Did Vulcan AMPS file tax retuarns

PRECISE COURT REPORTING
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F. Graham

in 20037

AL I den't know the answer te that.
The reason I don't know the answer o that
is because Vulcan AMPS as an either wholly
owned subsidiary of Vulcan Power Group or a
nearly owned subsidiary of Vulcan Power
Group is not reguired to file tax returns.
Its tax returns would be subsumed in Vulcan
Power Group's tax returns.

The answer to were tax returns
filed that incorporated the accounting for
Vulcan AMPS, the answer would be yes. But 1I
don't know 1f Vulcan AMPS filed separate tax
returns or i1f those were together with
Vulcan Power Group's. Is that the guestion
yoﬁ meant to ask?

MR, STADTMAUER:

Let's mark this

as Exhibit 12, please, and this as 13.
( Form 1065 for 2003 was marked
asg Plaintiff's Exhibit 12 for
identification; July 7, 2011;
RJP.)

{ Form 1065 for 2004 was marked

as Plaintiff's Exhibit 13 for

PRECISE COURT REPORTING
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1 F. Graham

2 identification; July 7, 2011;

3 RJIP.)

4 - Q. I am showing vou what has been

5 marked as Exhibits 12 and 13. They are U.S.

G tax returns for Vulcan Advanced Mobile Power

7 System, LLC for 2003, 2004, Does that

B refresh your recollection aé whether Vulcan

9 AMPS filed tax returns for 2003, 20047

10 A, No, I don't know 1f these are the ?

11 actual tax returns o©or not. You nave

12 presented me with two tax returns that are
(ﬂﬂ 13 unsigned, and I am not sure if these are the
- 14 ones that were filed, or 1f -- 1f vou want

15 to state for the record that these were what

16 was filed, I will take vour word for 1it, but

17 I don't know by lcocking at the records and

18 seeing what was actually filed.

18 Since we have given yocu the tax

20 returns on multiple occasions, and I am sure

21 we have given you signed copies of the tax

22 returns, I am scmewhat surprised that you

23 would give me unsigned coples back. Since I

24 know you have shared documents extensively
(,. 25 with our friends in the O'Hare litigation in

PRECISE COQURT REPORTING
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1 F. Graham
2 Texas, and they also have signed documents,
3 I would be surprised to know why we don't
4 have signed dcoccuments. If these match
5 those, then I would say yes, but I can't
& tell vou that these are what you say they
7 are.
8 Q. Okay, let's start over. Can you
9 identify these documents, Exhibits 12 and
10 13, please.
11 A. They purport to be tax returns
12 from Vulcan Advanced Mobile Power Sysiems
ij 13 for December 2003 and December 2004.
14 0. But you don't know if they are
15 legitimate because they are not signed?
16 A. Right .
17 Q. Who signed those returns for
18 those years?
1% A. I pelieve Marc Solochek did,
20 although 2003 may have been Dan O'Hare. I
21 do not know. I would have toc go back and
22 look. I can guarantee you we had supplied
23 to both you and to other counsel the final
24 filed tax returns.
CMN 25 MR. STADTMAUER: You seem Lo keep

‘PRECISE COURT REPORTING
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confusing me with Mr.

Texas. I am not Mr.
THE WITNESS :
Mr. RBlack.
MR. STADTMAUER

Stadtmauer.

THE WITNESS:
guite clear who you
Q. This is what I
office have ccpiles o

fer 2003 and 2004
A. I am certain

have them in o©
have them.

MR. STADTMAUER
Then we call for pro

tax returns for 20603

Vulcan AMPS. When w
ask you questions

THE WITNESS:

. Did you hear o

A. EXxcuse me?

Q. Have vou heard

93

Black down in
Black.

I know you are not

: I am Marc

I understand. I am

are.

have. Do you in

f the signed tazx

?

somewhere we have --

ur coffice, but I am

: Qkay, great.
duction of signed
and 2004 for

e get them, I will

about that.

Okavy.

f a company called

ocf a company

PRECTSE COURT REPORTING

(516) 747-9393 (718)

343-77227

{212) 581-2570



.. Case 1:09-cv-08473-LAP-FM _Document.141:1... Filed.12/06/13 Page 95 of 150..........

Case 1:09-cv-08473-LAP-FM Document 122-2  Filed 09/07/12 Page 95 of 150
Case 1:09-cv-08473-BSJ -FM Document 103-14  Filed 08/03/12 Page 94 of 149

10

11

12

13

14

15

16

17

14

19

20

21

22

23

24

94

F. Graham
called BGT?

A. Yes.

Q. What is BGT?

A BGT is an operator of and
developer of power systems out of Naples,
Florida.

0. Was there some kind of a centract
or an agreement in 2007 between BGT and
Vulcan AMPS?

A. Yes.

MR. STADTMAUER: Let's mark this

as Exhibit 14.

{ A purchase order was marked as
Plaintiff's Exhibit 14 for
identification; July 7, 2011;
RJP.)

Q. I am showing you what has been
marked as Exhibit 14. It is a one page
document entitled purchase order, dated
February =21, 2007. The grand total at the
bottom is $800,000. It was issued by BGT fo
Vuican AMPS, LLC. Have you seen this
document bhefore, sir?

b. I have seen this document in some

PRECISE COQURT REPORTING
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F. Graham
form.

Q. Is it fair to say that this was
the purchase order that issued by BGT to
Vulcan AMPS in 20077

A. I don't know if this was the
exact one because this one is unsigned, but
it is similar to one that ultimately was
issued. I believe actually this one Qasn‘t
the exact one because I believe the one that
was ultimately signed and issued is a much
longer and much more detailed one.

Q. You have a copy of that in your

office, of course?

. I have seen a copy of it a long
time ago. I am sure it was already
provided. If it wasn't provided, I will go

back and find it and provide it for you.

RO MR. STADTMAUER: Great. I think
we have asked for BGT documents, I
don't think we have received any. So

we call for production of the purchase
order among other documents relating to
the BGT tLransaction.

Q. It is fair to say that the deal

PRECISE COURT REPORTING
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1 F. Graham
2 was between BGT and Vulcan AMPS, correct?
3 A. The deal was between BGT and
4 Vulcan AMPS, correct.
5 Q. Not Vulcan Power Group, correct?
6 A. No, this particular part of the
7 deal was not with Vulcan Power Group,
8 correct.
9 MR. STADTMAUER: Let's mark this
10 as Exhibit 15.
11 { A one page document was marked
12 as Plaintiff's Exhibit 15 for
(”* 13 identification; Julyl7, 2011 ;
- 14 RJIP.)
15 Q- I am showing you what has been
16 - marked as Exhibit 15. It is a one page, T
17 don't krnow what to call 1t. Would it be an
i8 invoice?
i9 A. No.
20 0. It is a one page document dated
21 March 16, 20067 on the letterhead of Vulcan
22 AMPS . It says customer, BGT Group, Inc.
23 Have vou seen this document?
24 Al I have.
Cm 25 Q. Could you tell us what it is?
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F. Graham

A This is a description from Vulcan
AMPS to-BGT describing what they have paid
as part of the contract between BGT and
Vulcan AMPS for a generator, and what 1is
remaining due, and when it 1is due.

0. Tt says, 1f I am reading it
correctly, that $200,000 is due on March 21,
2007, correct?

A, Correct.

0. On the bottom under wiring
instructions, it says toc wire that 200 grand

to First Citizens Bank of North Carclina,

account number 0087100 -- I can't read the
rest

A. 11z21.

Q. 1121, okavy. Do you see that?

A. I do, indeed.

Q. That account number att the bottom

then ends in 1121, whose account that?

AL I believe that was Vulcan Power
Group's account in North Carolina.

Q. That is not Vulcan AMPS3' account,
correct?

A That is correct.

PRECISE COURT REPCRTING
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(ﬂ‘ 1 F. Graham
- 2 Q. This document alsc says that
3 $400,000 was paid on February 21, 2007. Do
4 you see that?
5 a. I believe that 1is correct.
6 Q. That $400,000 that was paid on
7 February 21st, did that Qo into Lhat same
8 account ending in 1121 at First Citizens
9 Bank?
10 A I do not know. I guess sc, but I
17 would not know without seeing the bank
12 acceunts.
(:_ 13 Q. It is your understanding that
| 14 $400,000 that was paid in February of 2007
15 was paid to Vulcan Power Group; 1is that
16 correct?
17 A That 1s correct.
18 Q. Is i1t your understanding that the
19 $200,000 referred to in Exhibit 15 was also
20 sent Lo account number 11217
21 A No, it was 5ot_
22 Q. The $200,000 was never paid?
23 A. The $200,000 was never paid. i
24 am sure you are going to ask me why that was
(ﬁ 25 paid to Vulcan Power Group.
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F. Graham
Q. Why was the $400,0060 paid to
Vulcan Peower Group in February of 20077
Al Because Vulcan Power Group was
the uwltimate ogcwner of that particular
Q. Was there some kind of a contract

or

agreement between Vulcan Power Group and

Vuelcan AMPS?

sort?

A, Yes.
Q. Like a sale agreement of some
A I believe there was a services

agreement between the two.

RO

0. Do you have a copy of that?
A I am sure it 1s in the records.
MR. STADTMAUER: I call for

production of a copy ©f whatever
agreement there is between Vulcan AMPS
and Vulcan Power Group that relates to
the money that was paid by the EBGT
Group .-

Q. Did Vulcan AMPS make any profit

on the BGT deal?

A, No, sir.

PRECISE COURT REPORTING
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F. Graham
0. Did Vulcan AMPS make any profit
on the Washington Group International deal?
A, Nelther Vulcgcan AMPS nor Vulcan
Power Group made any profit ¢n either BGT or
the Washington Group International Irag
transacticen, as bhoth the tax returns and the

hank statements indicate.

0. Let me refer back to Exhibit
Seven.

A, Ckay.

0. That was the $22,000,000 or so

that was wired by Washington Group
International --
A. For the benefit of Vulcan AMPS.
Q. In Qctober, 1t would have been
October of November of 2003 into Vulcan

Power Group's account at Citibank, correctL?

A Yes.
0. Who is Bart Beardon?
A. Bart Beardon is a leocan officer at

Plaing HNatienal Bank.
0. Did you ask Mr. Beardon to wire
$1,700,000 a few weeks later, a few weeks

after the Washington Group International
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F. Graham
money came into Vulcan Power Group? bid you
ask Mr. BReardon to wire $1,700,000 f£rom
Vulcan Power Group to Vulcan Capital, LLC?

A. I could have. I have no idea.
Are you going to refresh my memory?

MR. STADTMAUER: Mark this as

Exhibit 16,

( An E~mail dated 11-20-03 was
marked as Plaintiff's Exhibit 16
for didentification; July 7, 2011;
RJIP . )

Q. I am showing yvou what has been
marked as Exhibit 16, which i1is an E-mail to
you from Mr. Beardon alt Plains Capital Bank.
Do you see this?

A, I am looking at what purportits to
be an E-mail from Mr. Beardon to myself, and
I can't confirm that it is actually an
E-mail of that fact, but that i1s what it
purports to be.

Q. It purports Lo be you saying
thank you to Mr. Beardon, correct?

A For sending me a paper trail of a

funding on a $1,700,0600 note that was not

PRECZISE COURT REPORTING
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1 F. Graham
2 clear where the note is to or f{rom.
3 Q. This i1s November 20, 2003,
4 correct?
5 A. November 20th of 2003, correct.
& Q. That i1is about two weeks after all
7 that money c¢ame in from Washington Group,
8 right?
9 A I¢t is two weeks after the money
10 came in from Washington Group.
11 Q. This shows that $1,700,000 1n
12 paragraph £wo was wired from Vulcan Power
(“: 13 Group to Vulcan Capital, 1LLC, correct?
N 14 A. “No, that is not correct. What 1t
15 shows, and 1 am lcoking at the exact thing,
16 "1t shows that the that the NCPFH account at
17 Plains National Bank was debited $1,700,00.
18 It shows that the Vulcan Power Group account
15 was also debited, and that $1,700,000 was
20 deposited frem that Vulcan Power Group
21 Plains Capital Bank into Vulcan Capital.
22 Then it shews that Vulcan
23 Capital's checking account was debited and
24 paid off a Plains Bank note. Then 1t shows
(,‘ 25 that a Vulcan Capital account was also
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debited and paid off a Cap Rock checking
accounit numberxr. That is what it shows. It
doesn't appear to affect any o0of the prior
Citibank accounts, because this appears td
be a separate bank on a separate set of
transactions.

Q. Money 1s fungible. We can agree
on that, can we not?

A In certain instances, yes. In
certain instances not. Your client was
always us to pay her a2t the expense of other
employees, so I am sure she would agree. I
am not sure 1 would agree with that
assessment all the time.

Q. In paragraph three, 1t says debit
Vulcan Capital checking, and the a.ccount

number, for $1,400,00, and pay off note

number 1543487, Do you see that?

A I do,.

Q. What was the note 15434B77

A 0ff the top ©f my head, I have no
idea.

Q. Is it fair to say that 1s money

that Vulican Capital owed to Plains Bank?

PRECISE COURYT REPORTING
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1 F. Graham

2 AN You can presume that. T would

3 have to look at the actual note to kXnow.

4 Q. Do you have a copy of the note?

5 A. I'm sure somewhere in our files

& we do.

7 RQ MR. STADTMAUER: We call for

8 production of a copy of note number 1543487.

9 Q. Did Vulcan AMPS owe that

10 $1,400,000 to Plains Bank?

11 A. I have no idea.

i2 Q. Did Vulcan Power Group owe that
C“; 13 money to Plains Bank?

14 A. I have no idea. Vuican Power

15 Group and Vulcan AMPS were funded by Plains,

16 which is how they were started and ﬁow tThey

17 were acguired. At the time of this

18 particular E-mail, I don't know the full

193 scope of the debt that Vulcan Power Group,

20 Vulcan AMPS or Vulcan Capital owed to

21 Plains. I am certain that the accounting

22 that we have already preoevided and which you

23 say you haven't gotten, although I find that

24 after five years rather an odd statement to
(ﬁ 25 make, put if that is the casce, I am sure we
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F. Graham

will provide it again.

T am sure you will tell us
exactly what Plains cwed, what each of those
companies owed to the bank.

RQ MR. STADTMAUER: If you have any
documents that show that Vulcan RMPS
owed any money to Plains RBank in
October or November of 2003, then would
like to see that, and we call for
production of that.

Q. Why did Vulcan Power Group wire
$1,700,000 inte Vulcan Capital LLC in
November of 200372

A Well, Vulcan Power Group didn't
wire any money. Acceording to this E-mail,
which again, I don't know if it is wvalid or
invalid or whether it was made up yesterday.
But 1t says ~-=- nor does it indicate where it
came from, 1t says that the bank in guestion
debited Vulcan Power Group's checking
account at Plains Bank, and deposited it int
Vvulcan Capital, whexre it was further
debited, &and then paid off a note.

MR. STADTMAUER: I miss -~

PRECISE CCOURT REPORTING
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FF'. Graham
THE WITNESS: You misspoke.
MR. STADTMAUER: I misspoke.

Let's start again.

Q. Why was Vulcan Power Group's
account debited $1,700,000 and the money
deposited into Vulcan Capital, LLC 4in
November of 20037 |

A. I don't know off the top of my
head why the bank would have debited Vulcan
Power Group's account, deposited it in
Vulcan Capital, and thern paid off a loan
that without leooking at it, can-élmost be
guaranteed to be owed by Vulcan Capital,

owed by Vulcan Power Group and owed by

Vulcan AMPS. I can almeosli guarantee 1t
because that is how they did it. They
locked everybody up. I have no idea why

they did it this particular way, why they
set the transfers up the way they wanted to
set them up, 1f this 1is, indeed, what they
did.

Again, what you showed me 1is an
E-mail, which you haven'lL shown me where it

is from o9r where it came from, so I am going

PRECTSE COURT REPORTING
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1 F. Graham
2 to assume it is valid and real. But I don't
3 have an answer as to why the bank structured
4 it the way that they structured it when they
5 repaid off some of the loan.
) Q. Certainly you approved this
7 transaction, correct?
8 A I don't know 1f 1 approved it oz
1° disapproved it. We very rarely were given a
10 chance to approve of disapprove anything
11 that Plains decided tc do.
12 Q. You would have been furious 1if
(f? 13 Plains took $1,400,000 of vour money and
R
14 paid off a note without your authorization,
15 right?
16 A, I was often unhappy with what
17 Plains did. What Plains did or did not do
18 was very rarely up te me to decide.
19 Q. Do yvou have a recollection of
20 Plains taking $1,400,00C of your company's
21 money to pay o©ff a note without your
22 authorization in November of 20037
23 A, I don't recall whether they got
24 an authorization or not. I will say it one
(M 25 more time. They often forwarded and moved
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F. Graham

money around without my authorizaltion.

Q. Did yocu authorize this
transaction?

A. I don't know. I just answered
the guestion, I have no idea. I don't know
whether I authorized it or I didn't. I'm
belt. I will bet you a large amount of

money youn will net f£ind a signature that
authorizes that, because that is not the way
they operate.

Q. Let's take a look at paragraph
four on this Exhibit 16. Tt says debit
Vulcan Capital, checking accocunt number, for

$289,000, and deposited the full amount into

Cap Rock Wine checkiling. Do you see that?
A. Yes. Oh, I do have this down.
This is the note, this brings it all —-- this

is the note that the CFO, vyour friend,
Mr. O'Hare, signed and fcrgot about that he
signed it.

Q. My guestion 1s why did Vulcan
Capital depcsit almost $300,000 into Cap
Rock Wine in November of 20027

A. I don't know the answer to that.

PRECISE COURT REPORTING
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1 F. Graham

2 MR. STADTMAUER: Let’'s take a

3 bathroom break, please.

4 (A recess was taken.)

5 Q. At that time 1in November of 2003,

& vou yourself had a perscnal interest in Cap

7 Rock Wine, correct?

8 A. I don't know. I don't think so.

9 0. You didn't have an interest

10 directly or indirectly?

11 A I don't think so. I would have

1z to go back and look at the date. I deon't
(“: 13 think at that point I had an interest in Cap
- 14 Rock. I believe my interest in Cap Rock had

15 already been gcone.

16 I notice that there i1s no date

17 stamp anywhere on this document, so I must

18 presume tLhat you got it serendlipitously?

19 MR. STADTMAUER: Mr. Graham, I am

20 going to ask the guestions here today.

21 Those are the ground rules. Okay?

22 THE WITNESS: That wasn't a

23 question.

24 0. ALl right. S0 my guestlion to you
(“ 25 is did you at somé polint have a Cap Rock, an

PRECISE COURT REPORTING
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interest, either directly or indirectly,

Cap Rock Wine?

110

in

A. Yes.

Q. That interest went away?

&, Yes.

o. Did it go to any of your family

members?

a. No.

0. Any of vyour relatives,
associates, friends?

A. It went to Mr. Davis.

Q. In November of 2003, Mr. Davis
had a personal interest in Cap Rock Wine?

A. He did.

RO MR. STADTMAUER: We call for

production of the bank statements for

2003 through 2004 for these accounts
that are listed on this page, which

would be VYulcan Power Group checking

3100003726, Vulcan Capital 31000092988,

Cap Rock Wine checking account numberx

689984, and North Carolina Power
Holding account number 3100009896 .

O. When Susan Flanagan worked at

PRECTISE COURT REPCRTTIHNG
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2 Vulcan AMP3, she was paid a salary of about
3 $100,000 a year; 1is that correct?
4 a. She was paid a salary of $106,000
5 a year, which was to be'deducted against any
6 bonuses which she was suppocsed tc be awarded
7 for selling Vulcan AMPS eguipment, vyes,
8 Q. That was something that vyou
S discussed with Susan, correct?
10 AL I don't recall if I discussed it
il directly with her or Mr. Davis discussed it
12 directly with her. I believe one ¢f the two
13 cf us probably did.
14 0. Did you set the rate c¢f Susan's
15 pay of $100,000 a year?
16 A I don't recall wheo set the rate.
17 I know it is substantially above what she
18 would have earned had she worked at any
19 other competitor in the market, and it was
20 substantially above what she earned at
21 Delta.
22 Q. In 2003 and 2004, when Susan
23 worked at Vulcan AMPS, did you have the
24 authority to hire and fire people at Vulcan
25 AMPS?

PRECISE COURT REPORTING
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2 A I believe s0.
3 Q. Did vou vyour yourself hire Susan
4 Flanagan?
5 A. I don't recall if she was hired
6 by myself'or if she was hired by Mr. Davis.
7 0. In 2003 and 2004, when Susan
8 Flanagan was working at Vulcan AMPS, did
3 vocurself have the authority to supervise
10 Susan?
11 A Yes.
12 0. Did you have the authority to
13 conrntrol her working hours and other
14 conditions of employment?
15 A S5he reported to several folks.
16 She reported to folks in Norxrth Carclina as
17 well as folks in New York. 30 her hours
18 would be set by different parties.
19 0. She reported to you, correct?
20 A. She didn't report directly to me.
21 She reported to a number of peoplse,
22 including myself.
23 MR. STADTMAUER: Let's mark this
24 as Exhibit 17.
25 { An organization chart was

PRECISE COURT REPORTING
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marked as Plaintiff's Exhibit 17
for identification; July 7, 2011:
RJP.)

Q. I am showing you what has been
marked as Exhibit 17, which is the
organizational chart for Vulcan AMPS, LLC.
Have you seen this document before, sirc?

. I don't know if I have seen this
document. I have seen a document that 1is
similar to this document.

0. Can vyou describe what this
document is?

A. This document purports to be an
organizaticnal document for Vulcan AMPS at
some point in its history. Since there are
multiple organizational documents and there
are multiple parties in various positions, I
don't know whether this 1s one of the ones
that was actually delivered representing
what particular time in question.

Q. You don't know what time period
this covers?

i I have no idea. I have no idea

which time pericd this chart covers.
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2 Q. Do you see Susan's name listed?
3 A I see Susan Flanagan's name
4 -~ listed, along with a anumber of other
] emplioyees.
3) Q. So it is fair te say that this
7 was sometime in 2003 or 2004, correct?
8 A. I would presume that. I can't
9 say wilth any certainty, but I would presume
10 that.
11 Q. I see that the wice president of
12 Human Resources 1is Mike Stewart, correct?
C 13 A, Yes.
- 14 : Q. Ee was terminated in early 2004,
15 right?z
16 A. Correct.
17 Q. So it is falr to say that this is
18 from some time in late 2003 or early 200472
19 A, Could be.
20 Q. When else could it have been?
21 A. Well it could ~- 1 notice that Ed
22 Elam is over here as VP of Operations, and 1
23 don't recall him being VP of Cperations in
24 2004. Sc I don't know whether this 1s an
¢ 25 older sheet which ¢certain names got inserted
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and others didn't. T am goiling to say this
one more time. I presume it to be from that
time period. I can't say wilth certainty
that it would be one from that time period.

Q. Do you see thalt Susan's name 1is
listed right under the chief marketing
officer position?

A. I do.

O In other words, that Susan is
supposed to report to the chief marketing
ocfficer?

Al Correct.

Q. At the time, there was no chief
marketing officer, correct? That is why 1t
says open?

A, Yes, but I don't know —-—- that's
why T said this doesn't -- Irdon't know
whether or not -- see, there are a number of

people who are not on this list who were
employees at the time. Therefore, I don't
know where Bob Bergo 1s, and Bob served as a
marketing officer in many respects. He was
actually I think a vice-president listed at

some point. I see Brian Hulse, but I don't
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2 see -—--
3 Q. I am talking about this document.
4 A. Brian Hulse dis on this deocument.
5 I am talking about this document, all right.
6 Q. What I am asking 1is =--
7 A, You are telling me this was open
g and I am saying I don't know 1%, indeed --
9 Q. I am not telling you it was open.
10 What I am asking you is --
11 A. You just said it was open.
12 Q. On this document, does this not
(T; 13 show Susan Flanagan reporting to you because
- 14 there is no chief marketing officer, yes or
15 nov
16 A. This document purports to be that
17 there 1is no chief marketing officer, so
18 Susan reports to me. But 1 am going to say
19 this one more time. I don't know 1f this
20 document is accurate for two Ppasic reasons.
21 There are a number of employees
22 in Vulcan AMPS that are not listed on this
23 document, period, dincluding scme that she
24 reported to.
(”' 25 Q. Do you have any documents that

PRECISE COURT REPRPORTING
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1 F. Graham
2 show Susan reperting to anybody other than
3 you?
4 A. I don't know.
5 RQ MR. STADTMAUER: If vou do, we
6 call for production of those documents.
7 THE WITNESS: Fair enough.
i) Q. Did you send a letter to Citibank
9 in May of 2010 asking them torremove Kevin
10 Davis as & signer from the Vulcan accounts?
11 Al I may have.
1z Q. You don't recall that?
C”ﬂ 13 A. I recall sending them a letter.
- 14 T don't know what exact date I recall
15 sending it to them.
lée MR. STADTMAUER: Let's mark this
17 next.
18 ( Letter dated 5-10-10 was marked
19 as Plaintitff's Exhibit 18 for
20 identification; July 7, 2011;
21 RJP.)
22 Q. I am showing ycu what has been
23 marked as Exhibit 18, which is a four page
24 letter from vou to Citikank dated May 10,
( 25 2010. Is that vour signature at the bottom

PRECISE COURT REFCRTING
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of the first page?
A That 1s my signature.
Q. Is this a cecpy of the

that you sent to Citibank

A. Tt looks like

letter copy

in May of 20107

a copy of a letter

we sent to Citibank in May of 2010.

. By sending ULhis

intend for Citibank to remove Mr.

signer on these accounts?

A, I did.
Q. Why?
A, Mr. Davis

employment --
documents by which he was an
company.

0. In what way?

A. In

several ways.

change the passwords on some

accounts, as well as some of
accounts. He
decision that had been made.
for a periocd o¢f time coming
It was not c¢clear he was even

employee.

letter,

he breached the

attempted to change

He had breached the

did vyou

Davis as a

had breached his

employment

employee of the

He attempted to
of the E-mail
the telephone
a firing

He has ceased

into the office.

still an

employment
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F. Graham
manu&al he himself had helped drafi many
years earlier.

Q. So you terminated him?

A. We terminated him after this.
This was Jjust removing him from the bank
signatory portion of the accoﬁnts.

Q. What I am asking is vyou
personally, Mr. Graham, yau terminated Kevin
Davis; is that correct?

AL No.

Q. Who fterminated Kevin Davis?

A I deoen't know how To answer your
guestion because I don't know what you are
referring toc as terminated from. Terminated
from what? Terminated him when, Tterminated

him where?

Q. Was Mr. Davis'’ employment wWith
Vulcan --

A. Which Vulcan?

0. With any of the Vulcan entities.

A, Yes.

C. Was i1t terminated?

A Yes.

Q. When?

PRECISE COURT REPORTING
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1 F. Graham
2 A, In August of 2010.
3 Q. In May of 2010 when this was
4 written, Mr. Davis was still an employee?
5 A. Yes.
) Q. When Mr. Davis was terminated in
7 August of 2010, who made that decision?
B8 A. The bhoard o¢f the respective
S cempanies made that decision.
10 Q. That would be you?
11 . It depends on which company we
12 are talking about.
13 0. Are you not on the board of z211
14 of the companies that made that
15 determination?
16 A. As part of the board, 1 made that
17 determinaticn, correct.
18 0. Isn’'t it correct that you were on
19 the board of all of the companies?
20 A. That is correct,. I am not the
21 sole board member of the companies.
22 (A discussion was had off the record.)
23 MR. STADTMAUER: David, while
24 vyou are ocut, I am going to mark this.
25 MR. FORREY: Fair enough.
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( A settlement agreement was
marked as Plaintiff's Exhibit 19

tor identification; July 7, 2011

RJIP.)
Q. I am showing you what has been
marked as Exhibit 19. It i1is an

approximately 10 page document dated April
27, 2009, entitled settlement agreement and
general relezse.

A, Yes .

Q. You have seen this document
before, of course?

A. I have seen this document.

Q. This document is signed on page
six by Mr. Davis on behalf of Vulcan Capita

Management and Vulcan Advance Mobile Power

Systems. Do you see that?
A. I do.
C. Is that correct that Mr. Davis

signed this copy?

A I believe 1t is correct, and I
helieve that that is his signature.

0. Was Mr. Davis authorized to sign

this document in April of 20087

PRECISE CCOURT REPORTING
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F. Graham

A. He was.

Q. Let me call your attention to
page Lhree.

A, Ckay.

0. Paragraph four.

A. I think you mean page four.

Q, Excuse me. Page three paragraph
four.

A. Oh, i1tem four.

Q. Item four.

AL Ckay.

Q- I am just going to read this into
the reéord. It says "as a condition of

plaintiff’'s willingness to enter into this
agreement, and in consideration for the
agreements of plaintifif contained in this
agreement, VCMI," which stands for Vulcan
Capital Management, Inc., "“and VAMPS,"
Vulcan Advanced Mobile Power Systems,
"hereby release, walve and forever discharge
plaintiff together with her heirs,
successors, assigns and administrators from,
and hecreby acknowledge full accord and

satisfaction of any and all claims, demands,

PRECISE COURT REPORTING
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1 F. Graham

2 causes of acticn, liabilities of any kind

3 whatsoever upon any legal or eguitable

4 hearing, whelher contractual, common law ox

5 statutory under federal, state or local law

6 or otherwise, whether kncocwn or unknown,

7 asserted ¢or unasserted," and I will leave

8 ocut a few words, from the beginning of the

9 world up to and including the date of Lhe

10 defendant's execution of this agreement."”

11 Do you see that?

12 A. Tt really says from the beginning
(fx 13 of the world? You ére right, it does.

’ 14 Yes, T do.

15 Q. Is it your understanding that

16 this release that I have just read into the

17 record applies to that $125,000 that was

18 paid in 2004 to Susan Flanagan?

15 A, Not the way you phrased the

20 question, no.

21 Q. What 1s your understanding?

22 A. My understanding is that VOMT,

23 Vulcan Capital Management, Inc., and Vulcan

24 AMPS had released your client from all those
( 25 claims, ingcluding the 125. But I don't

PRECISE COURT REPORTING
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F. Graham
believe you are suing Vulcan AMPS ocr VCMI.

So I don't believe that the companies that

you are suing are released any more than you

are still coming after us.

Q. You will agree, will you not,

that Vulcan AMPS paid the §125,000, correct?

A. I would have go look at the
accounting, which we have already asked.
You have already asked and I am answering
the guestion c¢f how that works. Ask and
answey the same set of gquestions?

Q. No.

A We covered this guestion 30
minutes ago.-

Q. We agreed earller today that --

A We agreed that you gave me a

Q. That under Exhibit Five --

AL Let me finish, please. We agreed
that you gave me a plece of paper that shows
the payroll register as per ADP. This isn't
even Vulcan AMPS on accounting. This 1s the
third party payreoll records which showed she

was paid on the Vulcan Advanced Mobile Fower

PRECISE CQURT REPORTING
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F. Graham
Systems account.

You have asked whether or not
this release encompasses the parties in
question, and I am answering affirmative.

0. Let's try to concentrate on the
guestion, because you are changing it
around, and not answering my qguestion. Is
it not truvwe that Vulcan AMPS paid $125,400¢C
te Susan in 20047

A I have answered this guestion
twice, and I will try to answer i1t one more
LTime. I%# is true that there is a piece of
paper in front of me. The piece ¢f paper
purports to show that Susan Flanagan was
paid $125,000 wvis-a-vis the Vulcan Advanced
Mobile Power Systems payroll account, but it
doesn't show anything further. It does not
show where Vulcan AMPS received the money,
it doesn't show where they didn't receive
the money. We have had this guestion asked
and repeated three times.

Q. Volcan AMPS waived it; right to
recover that $125,000 in 2009, correct?

A I don't believe Vulcan AMPS 1is

PRECISE COURT REPORTING
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F. Graham
client in this particular case.
Answer my guestion.
Vulcan AMPS has waived all of its
this particular document.
Does that include the $125,000°7

Tt includes all of the claims

that were listed in this document.

Q.

Did you personally, Ford Graham,

ever send Susan a note, a letter, an E-mail,

any kind of written communication asking for

her to write you personally a check for

$125,0007
A,

requeéest to

I don't recall having sent her a

do such event. I prefer i1f I

never spoke teo your c¢lient again, so I would

be surprised if 1 ever asked her for that.

.

Susan for

The reason that you are suing

$125,000 1is bhecause she is suing

you for the money that was not paild to her

under the

correct?

A

settlement agreement, Exhibit 189,

I am suing your client because I

believe that I have claims against youcr

client, and we would not have bheen here butl

PRECISE COURT REPORTING
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1 F. Graham
2 for her actions and vour actions
3 specifically.
4 Q. So you are retaliating against
5 Susan by filing a lawsunit?
6 A, No, I have & claim. I am seeking
7 justice for that claim. Similarly like you
8 think you have a claim, and you are seeking
9 justice for your client. We both feel
10 aggrieved.
11 Q. What is your clalim against Susan
12 Flanagan?
i3 a. My claim 1is that Susan cost us
14 business. She didn't fulfill the terms of
15 her obligation, and frankly, I shouldn't be
16 sitting here having to waste your time and
17 my time answering guestions that T have
18 already answered again.
13 o. You would not have sued her had
20 she not sued you?
21 A. I prebably would have thought
22 more than once about suing her 1f she hadn't
23 decided to sue me, with no real good cause
24 of action.
25 Q. You are not suving her for the

PRECISE COURT REPORTING
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F. Graham
$125,000 that Vuican AMPS paid her in 2004,
right?

A. I believe that is parit of our
claim, vyves.

Q. Wasn't that friveolous? 1t was
not your money that you paid her. It is
money Lhat Vulcan AMPS paid her.

A. It is money that ultimately I am
responsible for because it went into our
companies, and therefore I ultimately have
to return it to the banks. Therefore I am,
since I personally guarantee it, responsible
for it. So it is not frivolous. Being
frivolous is about two thirds of vour
questions.

Q- Do wou kn0w-what Susan is doing
today professionally?

A I have no idea. The last time I
saw Susan is when she perjured herself on
the stand down in Texas. Which if I were
her counsel, I would be very concerned
about.

0. Do you have any l1dea how vyour

lawsuit against Susan has afftected

PRECISE COQURT REPORTING
{(516) 747-9393 (718) 3437227 (212) 581-2570



...Case 1:.09-cv-08473-LAP-EM__Document. 141-1 _Filed 12/06/13 .Page.130.0f 150 = ... .. ..

Case 1:09-cv-08473-LAP-FM Document 122-2  Filed 09/07/12 Page 130 of 150
Case 1.09-cv-08473-BSJ -FM Document 103-14  Filed 08/03/12 Page 129 of 149

129
Cﬁ 1 F. Graham
s’ 2 her financially or professionally?
3 A. I have no idea how my lawsuit has
1 affected her in any way, shape or form.
5 Just as I imagine that she has nec idea how
5 her lawsuits have affected me, damaged our
7 business. She hasn't put me on her
8 Christmas card list.
9 MR. STADTMAULR: I have gﬁne
10 about as far as I can today. There are
11 documents cutstanding from my recent
12 letter to you, Mr. Forrey, which I
(“A 13 actuwally thought I was going to get
- 14 teday, but they are not here, and the
15 other documents that we have identified
16 during the depositicn todavy. 50 this
17 is as far as I can go today.
18 For the record, Ms. Flanagan is
19 avallable for deposition at the end of
20 the month, accoerding Lo the Judge's
21 order. She does live in Texas, and so
22 we need some time to make travel
23 arrangements. So if it is ycour
24 intention to depose her in the next few
{m' 25 weeks, please give us as much advance

PRECISE COURT REFPORTING
(516) 747-9393 (718) 343-7227 {212) 581-2%70



Case 1:09-cv-08473-LAP-FM Document 122-2  Filed 09/07/12 Page 131 of 150
Case 1:09-cv-08473-BSJ -FM Document 103-14  Filed 08/03/12 Page 130 of 149

e

10

11

12

13

14

15

16

17

18

19

20

23

24

25

130

FF. Graham
notice as possible, so that we can make

travel arrangements.

MR. FOGRREY: That's f{fine.

MR. STADTMAUER: Thank vyou wvery
much.

(I'IME NOTED: 3:58 P.M.)

FORD ¥. GRAHAM

Subscribed and sworn fo

before me this day

of 2011.

NOTARY FURLIC

PRECISE COURT REPORTING
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: 2 INDEX TO EXHIBITS
3 EXHIBIT PAGE
4 1. Decision and judgement 6
5 2 Judgement after Iinguest B
6 3. Verdict 11
7 4. Answer 58
2 5. Payroll register 63
S §. Two letters, 10-3-2003 o7
10 7. Bank statement 71
11 8. Summons and complaint 78
12 3. Amended complaint 80
(mf 13 10. 2nd amended complaint 86
” 14 11. Audit report g7
15 12. Form 1Ceb5 - 2003 90
16 13. Form 1063 2004 990
17 14. A purchase order 94
18 15. A one page document 56
19 16. E-mail dated 11-20-03 101
20 17. Organization chart 112
21 18. Letter dated 5-10-16C 117
22 192. Settlement agreecment 120
23
24
{ 25
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INDEX TO REQUESTS

REQUEST PAGE
1. Copy of Agra DLDynamics contract

and any documents cancelling it 20
2. Records for amount owed by Vulcan

AMPS to Vulcan Power Group 49
3. Transmittal letter, records, showing

what records produced to

Mr. Babbitt and when 53
4. Quick Books Records in electronic

form from defendant’'s server 56
5. Records showing where the $125,000

came from 66
6. Signed 2003, 2004 tax returns

for Vulcan AMPS 93
7. Purchase order and other documents

relating tfto BGT transaction 895
8. Copy of agreement between Vulcan

AMPS and Vulcan Power group

relating to meney paid by BGT Group 99
9. Copy of note 1543487 104
10. Documents showing 1f Vulcan AMPS

cwed money teo Plains Bank in

Cotober or November 2003 105
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(Continued. ) PAGE
Production c¢f bank statements for

2003 through 2004 for Vulcan Power
Group checking 3100003726, Vulcan
Capital 31000088988, Cap Rock Wine
checking account number 688884, and
North Carolina Fower Holding account
number 3106009996 110
Documents showing Susan Flanagan
reporting to anyone other than Ford

Graham 117
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i
2 CERTIFICATION ;
i
; |
4 I, Robert J. PFPollack, a Notary
5 Public in and for the State of Wew York, do
6 hereby certify:
7 THAT the witness, PFORD ¥. GRAHAM,
8 whose testimony 1is herein before set forth,
9 was duly sworn by me; and
10 THAT the within transcript is a
11 true and accurate record of the testimony
12 given by said witness, FORD F. GRAHAM.
(T: 13 I further certify that I am not
14 related either by bloocd or marriage, to any
15 of the parties Lo this action; and
16 THAT I am 1in no way interested in
17 the outcome of this matter.
18 IN WITNESS WHEREOEF, I have
19 hereunto set my hand this 25th day of July
20 201 1.
21
22
23 m e e e e e e e e e
24 RCBERT J. POLLACK
C 25
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2 ERRATA SHEET
3 I wish to make the following changes,
4 for the following reasons:
5 PAGE LINE
6 ___ _ GEANGE:
7 REASON:
8 ——e . _CHANGE: _ e
9 REASON
1c . CHANGE: __
11 REASON:
1z . _CHANGE:__
C“ 13 rRyasow:_
14 . __ CHANGE: o
15 RpasonN: e
16 . CHANGE:__ o
17 REASON:
18 ____CHANGE:_
19 REASON
20 . _ CHANGE:___
21 REASOW:
22 . _CtHAWGB:_ oo
23 REASON:
24 . _ CHANGE:__  _ . e
( 25 REASON:
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VULCAN POWER GROUP, ET AL.
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July 7, 2011
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